NITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Promoting Transmission Investment Through Pricing ) Docket No. RM11-26-000
Reform )

JOINT COMMENTS OF
THE AMERICAN FOREST & PAPER ASSOCIATION, THE AMERI CAN PUBLIC
POWER ASSOCIATION, THE CALIFORNIA MUNICIPAL UTILITI ES ASSOCIATION,
CALIFORNIA PUBLIC UTILITIES COMMISSION, CITY AND CO  UNTY OF SAN
FRANCISCO, CONNECTICUT OFFICE OF CONSUMER COUNSEL, ELECTRICITY
CONSUMERS RESOURCE COUNCIL, INDIANA UTILITY REGULAT ORY
COMMISSION, MARYLAND OFFICE OF PEOPLE'S COUNSEL, MO DESTO
IRRIGATION DISTRICT, MONTANA PUBLIC SERVICE COMMISS ION, THE
NATIONAL ASSOCIATION OF STATE UTILITY CONSUMER ADVO CATES, NEW
ENGLAND CONFERENCE OF PUBLIC UTILITIES COMMISSIONER S, NEW
HAMPSHIRE PUBLIC UTILITIES COMMISSION, NEW JERSEY B OARD OF PUBLIC
UTILITIES, NEW JERSEY DIVISION OF RATE COUNSEL, NOR THERN
CALIFORNIA POWER AGENCY, OFFICE OF THE NEVADAATTOR NEY GENERAL-
BUREAU OF CONSUMER PROTECTION, OFFICE OF THE OHIO C ONSUMERS’
COUNSEL, OLD DOMINION ELECTRIC COOPERATIVE, ORGANIZ ATION OF
MISO STATES, PENNSYLVANIA OFFICE OF CONSUMER ADVOCA TE, PUBLIC
POWER COUNCIL, PUBLIC SERVICE COMMISSION OF THE STA TE OF NEW
YORK, PUBLIC SERVICE COMMISSION OF WISCONSIN, SACRA MENTO
MUNICIPAL UTILITY DISTRICT, SOUTH DAKOTA PUBLIC UTI __ LITIES
COMMISSION, STATE OF MAINE, OFFICE OF THE PUBLIC AD VOCATE,
TRANSMISSION AGENCY OF NORTHERN CALIFORNIA, THE VER MONT
DEPARTMENT OF PUBLIC SERVICE AND VERMONT PUBLIC SER VICE BOARD

In accordance with the Federal Energy Regulatomp@ssion’s (“Commission”) May
19, 2011 “Notice of Inquiry* (“NOI”) and its June 8, 2011 and August 12, 20btices
Extending Comment Period” issued in the above-ndtadket, arad hoccoalition of state
public utility commissions, state consumer advasgbeblic power systems, rural electric
cooperatives, and end users, which are comprisdtedmerican Forest & Paper Association,

American Public Power Association, California Mupad Utilities Association, California

1 76 Fed. Reg. 30,869 (May 27, 2011).



Public Utilities Commission, City and County of Sarancisco, Connecticut Office of Consumer
Counsel, Electricity Consumers Resource Coundailiagima Utility Regulatory Commission,
Maryland Office of People’s Counsel, Modesto Irtiga District, Montana Public Service
Commission, National Association of State Utilitprisumer Advocates, New England
Conference of Public Utilities Commissionéidew Jersey Board of Public Utilities, New
Jersey Division of Rate Counsel, Northern CalifarRower Agency, Office of the Ohio
Consumers’ Counsel, Office of the Nevada Attorneyn&al’s Bureau of Consumer Protection,
Old Dominion Electric Cooperative, Pennsylvaniai€#fof Consumer Advocate, Public Power
Council, Organization of MISO Staté®ublic Service Commission of the State of New York
Public Service Commission of Wisconsin, Sacraméfuaicipal Utility District, South Dakota
Public Utilities Commission, State of Maine, Offickthe Public Advocate, Transmission
Agency of Northern California, the Vermont Departihef Public Service and the Vermont

Public Service Board, (together, “Joint Commenterstiomit their joint comments on the scope

2 NECPUC’s members include the Connecticut Publititids Regulatory Authority, Maine Public
Utilities Commission, Massachusetts Departmentutfiie Utilities, New Hampshire Public Utilities
Commission, Rhode Island Public Utilities Commissigermont Department of Public Service and
Vermont Public Service Board. The Maine Publidititis Commission did not vote to join and takes no
position on these comments.

% The Organization of MISO States, If@MS) is a non-profit, self-governing organizatioi
representatives from each state with regulatonggiction over entities participating in the Midwes
Independent System Operator, Inc. (MISO). Its menslare the lllinois Commerce Commission,
Indiana Utility Regulatory Commission, lowa Utidéis Board, Kentucky Public Service Commission,
Manitoba Public Utilities Board, Michigan Publicr8ee Commission, Minnesota Public Utilities
Commission, Missouri Public Service Commission, kma Public Service Commission, North Dakota
Public Service Commission, Public Utilities Comnssof Ohio, South Dakota Public Utilities
Commission and the Public Service Commission oftdfisin. The lowa Ultilities Board, the Kentucky
Public Service Commission, the Manitoba Publicitiég$ Board, and the Michigan Public Service
Commission abstained and the lllinois Commerce Cimsion did not vote to join in the comments.



and implementation of the Commission’s transmisgigentives regulations and policies under
Order No. 679.

Incentive ratemaking, applied narrowly and appratety, can be part of a sound policy
to remove impediments to needed transmission iméretsire. As discussed below, however,
Joint Commenters believe that the Commission naestaluate and recalibrate its transmission
rate incentive policy to better balance the intere$ transmission owners and developers with
the interest of consumers of electricity, and teuga that both wholesale and retail electric
customers (and the consumers they serve) pay ostyapd reasonable transmission rates, as the
Federal Power Act (“FPA”) requires. Accordinglgidt Commenters welcome the opportunity
to comment on the need for revisions to the Comionisscurrent incentive rate policy.

l. JOINT COMMENTERS’ INTERESTS

The Joint Commenters are a diverse group compdssdte public utility commissions,
industrial users of electricity, public power utéis, consumer advocates, rural electric
cooperatives, and trade associations represenigtgentities. All of them, however, share the
conviction that end use consumers should pay aisygnd reasonable rates for transmission

service under the Federal Power Act (“FPA"While the Joint Commenters are not opposed to

4 Promoting Transmission Investment Through PriciefoRm Order No. 679, FERC Stats. & Regs.
31,222 (2006)order on reh’g Order No. 679-A, FERC Stats. & Regs. 1 31,288er on reh’'g 119
FERC 61,062 (2007).

° Many of the Joint Commenters are also filing indiisal comments in this docket and/or joining in
additional comments being filed by other group&nét, the fact that Joint Commenters have submitted
these comments should not be taken as an indiddi@drany of the Joint Commenters share other
positions expressed in other sets of comments Bgdagby other Joint Commenters in this docket.
Moreover, the Joint Commenters have come togethanad hocgroup to prepare these consensus-
based comments for the Commission’s review andideration. As with any such group, while the Joint
Commenters generally support the policy recommemaaset out in these Comments, not every Joint
Commenter necessarily fully supports every posisiehout in them.

® The Commission’s statutory duty is to ensure coress are afforded “a complete, permanent and
effective bond of protection from excessive rates eharges.Atlantic Refining Co. v. Public Service
Commission360 U.S. 378, 388 (1959).



the granting of transmission rate incentives icuinstances where they are indeed required,
they have been deeply concerned by the directidheo€ommission’s transmission rate
incentive policy since the issuance of Order N@®.6Many of the Joint Commenters previously
joined in comments filed in Docket No. RM10-23-0@® the issue of transmission rate
incentives, to express their strong concerns wighGommission’s ongoing application of its
transmission rate incentives policy and the advienpact this policy has on the ability of parties
to reach transmission cost allocation solutions.thfey there noted, the granting of transmission
rate incentives, rather than being reserved fasalaases in which incentives are truly needed to
move a transmission project forward, are beingtgchroutinely. Moreover, the packages of
incentives granted, taken together, in many cages pone far beyond what is required to
reduce the risk of a transmission project to reablenlevels or to overcome barriers that would
prevent needed projects from moving forward.

Joint Commenters therefore welcome the Commissiesisgance of its NOI, and the
willingness that it signals to reconsider the psaMis of Order No. 679. They deeply appreciate
the opportunity to submit comments on these issues.

. COMMUNICATIONS

Joint Commenters request that service in this gdiog be made upon, and

communications directed to, the following:

’ Transmission Planning and Cost Allocation by Traission Owning and Operating Public Utilities,
Docket No. RM10-23-000, Joint Comments of Ameri€remistry Councilet al, filed September 29,
2010, available in FERC's e-Library as Submittal R@100929-5305
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For the American Forest & Paper Association:

Jerry Schwartz

Senior Director, Energy and Environmental Policy
1111 19 Street, N.W., Suite 800

Washington, D.C. 20036

(202) 463-2581

For the American Public Power Association:

Susan N. Kelly

Senior Vice President of Policy Analysis and Geh€aunsel
1875 Connecticut Avenue, N.W., Suite 1200

Washington, D.C. 20009-5715

(202) 467-2933

For the California Municipal Utilities Association:

C. Anthony Braun

Braun Blaising McLaughlin, P.C.
915 L Street, Suite 1270
Sacramento, California 95814
(916) 326-5812

For the California Public Utilities Commission:

Frank R. Lindh

Harvey Y. Morris

Gregory Heiden

California Public Utilities Commission
505 Van Ness Ave., Room 5138

San Francisco, CA 94102

(415) 703-1086

hym@cpuc.ca.gov

For the City and County of San Francisco:

Dennis J. Herrera

City Attorney

Theresa L. Mueller

Deputy City Attorney

San Francisco City Attorney's Office
City Hall, Room 234

San Francisco, CA 94102

(415) 554-4640
theresa.mueller@sfgov.org



For the Connecticut Office of Consumer Counsel:

Mary J. Healey, Consumer Counsel
Joseph A. Rosenthal

Connecticut Office of Consumer Counsel
Ten Franklin Square

New Britain Connecticut 06051-2644
(860) 827-2900

mary.healey@ct.gov
joseph.rosenthal@ct.gov

For Electricity Consumers Resource Council:

John P. Hughes

Vice President, Technical Affairs
Electricity Consumers Resource Council
1111 19" Street, N.W., Suite 700
Washington, D.C. 20036

(202) 682-1390

W. Richard Bidstrup

Cleary Gottlieb Steen & Hamilton LLP

2000 Pennsylvania Avenue, N.W., Suite 900
Washington, D.C. 20006

(202) 974-1500

For the Indiana Utility Regulatory Commission:

Beth Krogel Roads

Legal Counsel, RTO/FERC Issues
Indiana Utility Regulatory Commission
101 W. Washington Street, Suite 1500 E
Indianapolis, Indiana 46024

(317) 232-2092

For the Maryland Office of People’s Counsel:

Paula M. Carmody

People’s Counsel

Maryland Office of People’s Counsel
6 St. Paul Street, Suite 2102
Baltimore, Maryland 21202

(410) 767-8150
paulac@opc.state.md.us



For the Modesto Irrigation District:

Sean M. Neal

Duncan, Weinberg, Genzer & Pembroke, P.C.
915 L Street, Suite 1410

Sacramento, CA 95814

(916) 498-0121

smn@dwgp.com

For the Montana Public Service Commission:

Jim Paine

Staff Attorney

Public Policy and Regional Transmission Bureau
Montana Public Service Commission

1701 Prospect Ave.

Helena MT 59620

(406) 444-3772

jpaine@mt.gov

For National Association of State Utility Consumelvocates:

Mary J. Healey

Consumer Counsel and

President of NASUCA

Connecticut Office of Consumer Counsel
10 Franklin Square

New Britain, Connecticut 06051-2644
(860) 827-2900

For the New England Conference of Public Utilitismmissioners:

Harvey L. Reiter

Stinson Morrison Hecker LLP
1150 18' St. N.W. Suite 800
Washington, DC 20036

(202) 785-9100

William Nugent

Executive Director

New England Conference of Public Utilities Comnus&rs
50 Forest Falls Drive, Suite 6

Yarmouth, ME 04096

(207) 846-5440



For the New Hampshire Public Utilities Commission:

Thomas B. Getz

Chairman

Lynn Fabrizio

Hearings Examiner

New Hampshire Public Utilities Commission
21 South Fruit Street, Suite 10

Concord, NH 03301

Tel: 603-271-2431
Lynn.fabrizio@puc.nh.gov

For the New Jersey Board of Public Utilities:

Paula T. Dow

Attorney General Of New Jersey
Brian O. Lipman

Deputy Attorney General

State of New Jersey

Office of the Attorney General
Division of Law

Department of Law and Public Safety
124 Halsey Street

P.O. Box 45029

Newark, New Jersey 07101

P (973) 648-4726
Brian.Lipman@dol.lps.state.nj.us

For New Jersey Division of Rate Counsel:

Stefanie A. Brand, Esq.,
Director

Felicia Thomas-Friel, Esq.
Deputy Rate Counsel

31 Clinton Street, fFloor
Post Office Box 46005
Newark, NJ 07101

(973) 648-2690
sbrand@rpa.state.nj.us

For the Northern California Power Agency:

Lisa G. Dowden

Spiegel & McDiarmid

1333 New Hampshire Avenue, N.W.
Washington, D.C. 20036

(202) 879-2046



For the Office of the Nevada Attorney General, Buref Consumer Protection:

John E. McCaffrey

Stinson Morrison Hecker LLP
1150 18" St. N.W. Suite 800
Washington, DC 20036

(202) 785-9100
imccaffrey@stinson.com

Eric Witkoski

Office of the Nevada Attorney General
Bureau of Consumer Protection

555 E. Washington Ave., #3900

Las Vegas, NV 89101

(702) 486-3129

For the Office of the Ohio Consumers’ Counsel

Jeffrey L. Small

Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

(614) 466-1292

small@occ.state.oh.us

For Old Dominion Electric Cooperative:

Adrienne E. Clair

Stinson Morrison Hecker, LLP
1150 18th Street N.W., Suite 800
Washington, D.C. 20036-3845
(202) 785-9100
aclair@stinson.com

For the Organization of MISO States:

William H. Smith, Jr.
Executive Director

100 Court Avenue, Suite 315
Des Moines, lowa 50309
515-243-0742
bill@misostates.org



For Pennsylvania Office of Consumer Advocate:

Darryl Lawrence

Assistant Consumer Advocate
555 Walnut Street

5th Floor, Forum Place
Harrisburg, PA 17101-1923
(717) 783-5048
DLawrence@paoca.org

For Public Power Council:

Nancy P. Baker

Senior Policy Analyst

Public Power Council

825 NE Multnomah Street, Suite 1225
Portland, OR 97229

(503) 595-9770

For the Public Service Commission of the State efviNork:

Peter McGowan

General Counsel

Public Service Commission
of the State of New York

3 Empire State Plaza
Albany, NY 12223-1305
(518) 474-2510

For the Public Service Commission of Wisconsin:

Michael S. Varda

Assistant General Counsel

Public Service Commission of Wisconsin
610 North Whitney Way

Madison, WI 53705-2729

(608) 267-3591

For Sacramento Municipal Utility District:

Harvey L. Reiter

Stinson Morrison Hecker, LLP
1150 18th St. N.W., Suite 800
Washington, DC 20036

(202) 785-9100
hreiter@stinson.com
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Laura Lewis

Sacramento Municipal Utility District
6201 S Street

Sacramento, CA 95817

(916) 732-6123

llewis@smud.org

Andrew Meditz

Sacramento Municipal Utility District
6201 S Street

Sacramento, CA 95817

(916) 732-6124

ameditz@smud.org

For South Dakota Public Utilities Commission:

Greg Rislov

Commission Advisor

State Capitol Building
Pierre, South Dakota 57501
(605) 773-3201
greg.rislov@state.sd.us

For the State of Maine, Office of the Public Advteca

Agnes Gormley

State of Maine, Office of the Public Advocate
112 State House Station

Augusta, Maine 04333-0112

(207) 287-2445
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For the Transmission Agency of Northern California

Michael Postar

Bhaveeta K. Mody

Duncan, Weinberg, Genzer &
Pembroke, P.C.

1615 M Street, NW
Washington, DC 20036
(202) 467-6370
mrp@dwgp.com

For the Vermont Department of Public Service:

Harvey L. Reiter

Stinson Morrison Hecker, LLP
1150 18th St. N.W., Suite 800
Washington, DC 20036

(202) 785-9100
hreiter@stinson.com

Elizabeth Miller, Commissioner

Sarah Hofmann, Deputy Commissioner
Vermont Department of Public Service
112 State Street, Drawer 20
Montpelier, VT 05620-2601

For the Vermont Public Service Board:

Harvey L. Reiter

Stinson Morrison Hecker, LLP
1150 18th St. N.W., Suite 800
Washington, DC 20036

(202) 785-9100
hreiter@stinson.com

James \Wolz, Chairman
Vermont Public Service Board
112 State Street, Drawer 20
Montpelier, VT 05620-2601
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.  GENERAL COMMENTS

The Commission in its NOI requests comments on alyaispects of its transmission rate
incentive policy set out in Order No. 679 and inmpéating cases. In Section IV below, the Joint
Commenters respond to these questions in detdilsapport their responses with the statements
of Jim Tracy, Hans Mertens and Ron Behrns, all lobmv have extensive relevant transmission-
related experience. In this section, howeverJtiet Commenters provide their general views
on the Commission’s transmission rate incentivécgol

After several years of experience with the Comroissitransmission rate incentive
policies set out in Order No. 679 and its successbis time to take a close look at how those
policies are functioning. A broad cross-sectiomhaf energy industry and its participants,
including the Joint Commenters, agree that newstrassion infrastructure is needed in the
United States. But there exists an equally braaskt concern, also shared by the Joint
Commenters, that the rapid expansion of the gredde®n accompanied by an alarming
escalation in the costs of transmission service that the ready availability of rate incentives
has contributed to that escalatfon.

Then-Commissioner Wellinghoff warned several yeays that Commission
interpretations of the Order No. 679 nexus tesewat “sufficiently rigorous? The

Commission was approving incentive adders, he pdiout, for “virtually all new transmission

8 SeeAttachment A, a summary of FERC Orders on Incenfipplications for Transmission
Development.

o Bangor Hydro-Electric Co., et al122 FERC { 61,265 at p. 62,543 (2008).
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projects.”® This problem, despite the warning, persists. Chenmission’s incentive rate
policies, as Commissioner Norris has more recatiberved, have become “too one-sidEd.”

The Commission, in reviewing applications for tramssion rate incentives, should
distinguish between those rate policies that reduidéy risk (full recovery of construction work
in progress, increased abandoned plant cost piateétbrmula rates, and accelerated
depreciation) and those that enhance utility/deyeoeturns (rate of return adders and
hypothetical capital structures). Return-enhanancgntives, except in extraordinary cases,
should not be extended to those projects alreamigvi@g risk-reducing rate treatment; rather,
the Commission should favor risk-reducing incergieger return-enhancing ones. The
Commission should calibrate incentives to relatisk, rejecting incentive treatment for low risk
projects (.e., projects that are routine or have alternativeses of funds available), entertaining
requests for risk-reducing incentive treatmentpi@jects of intermediate risk €., projects with
significant and demonstrable risk elements), asdrieng return enhancing incentives only for
the highest risk projects.

The Joint Commenters also urge the Commissiomt the application of return-
enhancing incentives, like rate of return addeskelg to the estimated, and not the ultimate
actual costs of new transmission projects. Apg\yhrese incentive adders to actual project costs
creates disincentives to cost containment andbielieost estimates and will inappropriately
reward transmission owners for coming in over baidgeutility cannot logically anticipate

earning an incentive return on equity (“ROE”) oranficipated costs, removing any nexus

1014, at p. 62,543-44see alspBaltimore Gas and Electric Col21 FERC 1 61,167 (200BPL Electric
Utilities Corporation, et al. 123 FERC 1 61,068 (2008pmmonwealth Edison Co., et,dl22 FERC
61,037 (2008).

1 potomac Appalachian Transmission Highline, L.I. 133 FERC 61,152 at p. 61,737 (2010)
(“PATH”").
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between an ROE adder based on actual (rather stiamaged) project costs and the decision to
move forward with the project.

In considering applications for incentive rate tneant, the Commission should also
consider whether lower ROE allowances for retavises already enhance the attractiveness of
transmission investment for regulated public uéisit While the theory behind transmission rate
incentives is that they will make transmission stneents preferable to competing investment
opportunities available to utilities, transmissmojects face little internal competition for
capital investments from distribution projects wit@se ROESs for transmission alone.(
absent premiums) already exceed a public utiltgisesponding retail ROE allowances.

The Commission’s policies regarding RTO participatalso merit reassessment.
Although Order No. 679 contemplated case-by-cageweof what size adder is appropriate for
incentivizing RTO membership, the Commission it fags applied a standard practice of
granting an automatic 50 basis point adder not forlyoining an RTO but for remaining a
member. The incentives to induce RTO membersl@maalitatively different from incentives
to encourageontinuedmembership. In the latter case, there is no jaatibn for continuing the
full 50 basis point adder years after a utility f@eed an RTO (particularly where the utility’s
membership was required by regulatory order, mergedition, or otherwise) and it has
effectively committed to participation.

Finally, if a utility cannot qualify for incentiveate treatment under Order No. 679,
invocations of amorphous public policy justificateto grant incentive rate treatment anyway
should be disfavored. Order No. 679 was intendexbtablish a policy to provide incentives for

the construction of new transmission. There isaalyean extant 1992 Policy Statement
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addressing incentive rate requests outside thiegtf Commission clarification that
applications for incentive rate treatment outsiti®aer No. 679 must comply with the
provisions of the 1992 Policy Statement would bieleé public interest by adding certainty and
demanding more rigorous showings of need.

IV. SPECIFIC COMMENTS ON QUESTIONS POSED IN THE NOI

Q1l: What have been the effects of the incentives limes adopted in Order No. 679 with
respect to the goals set forth in section 2197

The short answer to this question is that thermiway to know. To be sure, significant
transmission construction has occurred in the ysiace issuance of Order No. 679, much of it
no doubt serving to improve reliability and/or rediwcongestion. Since Order No. 679 did not
incorporate either a “but for” test or a requireinimat incentives be tied to specific performance
objectives, however, there is no practical waysceatain, after the fact, whether the incentives
granted have had a positive effect or possiblyffexeat all. But, as discussed further below, it
is likely that, because of the numerous and ofterlickfpve incentive mechanisms approved by
the Commission and what the Chairman has descabedtest for eligibility that was not
“sufficiently rigorous,” consumers have overpaid &my benefits thadid result.

There are a number of obstacles that would prgwamaration of an after-the-fact
analysis of the effects of the transmission ratermives awarded under Order No. 679. The first
is the difficulty in conducting such an analysieelTCommission could have, but chose not, to
demand proof that projects would not have beert Huil for” the availability of the incentives

the Commission awardéd. In the past the Commission, guided by the counts examined

12 pglicy Statement on Incentive Regulafi6fh FERC § 61,168 (1992) (“1992 Policy Statement”)

31n defining what constitutes a “nexus” under tlesurs test, the Commission declined to impose a “but
for” test that absent the incentives, the expangiould not occur, or a requirement for a showing of
need. Order No. 679 at PP 48, 53. It also ehieith an earlier requirement that incentive requmsts
supported by a cost-benefit analys$is.at P 65; Order No. 679-A at PP 25, 35.
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whether particular incentives in excess of coselaste allowances were necessary and to “see
to it that the increase is in fact needed, anaimore than is needed, for the purpo$eTo be

sure, significant transmission facilities have bbaiit or planned in the last few years. Without
a “but for” test, however, there is, by definitiorg way to know for certain whether these
projects would have been built even in the absehtiee Commission’s incentive awards. In at
least some significant cases, the projects welelirgause the transmission owners had
contractual obligations to build them or had awtaty public service obligation to do $b.The
Commission itself recently noted that prudent pubtility transmission providers plan for the
transmission facilities needed to maintain reliépir to reduce congestiotf. As Jim Tracy
observes in his attached statement, what the Casionis incentive policies added in such cases
would be purely speculatiVé.Indeed, the depressed economy and the resubimgpened

demand for electricity could equally explain redlicengestion or improved reliability. As to
whether the Commission’s incentive policies mayenagcelerated the deployment of new
transmission facilities, we see no evidence of sogfact. Rather, its incentive policies may, in
fact, have had theppositeeffect. Because some transmission adders havwedpp the

ultimate costs of transmission projects, transmrssiwners would have the perverse incentive to

“ Farmers Union Central Exchange In@34 F.2d 1486, 1503 (D. C. Cir. 1984) (quotiity of Detroit
230 F.2d 810, 817 (D.C. Cir. 1955)).

> The Commission in Order No. 679-A (at P 122) delito find that an obligation to build a project
should disqualify an applicant from eligibility fancentives.

'® Order No. 1000Transmission Planning and Cost Allocation by Traission Owning and Operating
Public Utilities,Docket No. RM10-23-000, 136 FERC {61,051, July2®1 at P 83 (“Order No.
10007).

7 Attachment B, Tracy Statement at P 6.
Bld.atP 7.
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delayproject completion if doing so would increase pobjcosts and therefore the rate base to
which the return adder would appty.

In addition to rejecting application of a “but faest in Order No. 679, the Commission
also rejected tests that would have required tipicgmt to quantify benefits in relation to the
costs of the incentives soudhtThis policy choice, as the attached Tracy Stat¢rmeplains,
would make any effort to measure the efficacy ef@mmission’s policy difficult enough. But
compounding the problem with any after-the-factigsia is the insuperable obstacle of isolating
the variables that have produced the types of isrretognized in FPA Section 219 — improved
reliability and lower delivered power costs resugtirom reduced congestion. For example, the
economy has suffered a substantial economic dowmiver the last several years. The lower
level of economic activity includes a dampeningpoiver consumption. That, in turn, has in
many instances reduced demand on the electriahligdreasing reserve margins and reducing
congestion. As Mr. Tracy notes, attempting toassthe impacts of reduced economic activity
and the impacts of transmission incentives apprdwyetthe Commission would be a futile
undertaking

While it is nearly impossible to measure the effextess of the Commission’s incentive
rate policies in producing the benefits of increbsaiability and/or reduced congestignthese
benefits resulted from the application of Order B9, consumers overpaid for them. Then-
Commissioner Wellinghoff warned several years agdjssents to a series of Commission

orders approving applications for transmission natentives, that the Commission was “not

19 Attachment C, Mertens Statement at P 7.
20 Order No. 679 at P 49.

# Tracy Statement at P 7.
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applying a sufficiently rigorous nexus requiremeinttases implementing Order No. 679As

a result, he added, the Commission was allowingj@gijpn of ROE incentive adders “to
virtually all new transmission project$® Commissioner Norris voiced similar concerns i hi
recent concurrence to an order approving certa@ientives for a transmission project in the PJM

Interconnection L.L.C. (“PJM”) region:

[T]he Commission’s current approach may not appabglly balance the different
types of incentives awarded to a project. Somentiges, such as the collection
of rates during construction work in progress (CY\4Rd the approved recovery
of prudently incurred costs if the project is abamed, serve to substantially
lower risk for investors in the project. Otherd#of incentives, such as an
incentive ROE adder, give investors the opportuiatygreater rewardsThe
Commission has not articulated a sufficiently cleéamework to balance
requests for packages of incentives that indivigusgek to both limit downside
risk and provide greater potential upside rewaftls.

Commissioner Norris’s points are well-taken. la ffast, for example, the Commission
had observed that the availability of formula raeduced the financial risks public utilities
faced and was a factor that should reduce a tgiligturn allowanc€. As the Commission
explained inndiana and Michigan Power Cpa cost-of-service tariff:

permits immediate recovery of any increase in ¢dltss limiting [the ultility's]

risk and minimizing not only the risk of regulatdag, but also the risk of

disapproval. It will automatically make its allotveate of return on equity
regardless of whether it delivers the power or ibe steady stream of revenues

2 gee, e.gBangor Hydro-Electric Co., et al122 FERC 1 61,265 at p. 62,543-44 (2008).

23Id.; see alspBaltimore Gas and Electric Cal21 FERC 61,167 (200PPL Electric Utilities

Corporation, et al.123 FERC { 61,068 (2008Fommonwealth Edison Co., et d122 FERC 61,037
(2008).

24 pATH, 133 FERC 1 61,152 at p. 61,737 (2010) (emphasied).

% See, e.gNortheast Utilities Service Co. (Re Public Sen@@mpany of New Hampshiré&g FERC
61,269 at p. 62,053 (1991hdiana & Michigan Power Co4 FERC 1 61,316 at p. 61,739 (197/8yuth
Carolina Generating Co40 FERC 1 61,116 at p. 61,311 (1987).
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from such an arrangement provides the companyawtéry real advantage over
those utilities not operating under similar cossefvice tariffs?®

This reduced risk factor, the Commission has Hektifies a lower return allowanceé.

Yet, more recently, the Commission has granteditioe adders to public utilities that already
possess formula rates without so much as a ndeetsignificance of this factdf.

In sum, because of the Commission’s failure torétjuire a “but for” showing by
applicants as a precondition to the granting afdnaission rate incentives; (2) tailor the package
of incentives granted for a particular projecthe torresponding risks; (3) require the
guantification of costs and benefits; and (4) tiate account external factors such as the
availability of formula rates, the answer to Quasti is “we cannot know, but we do know that
consumers substantially overpaid for the new trassion facilities that have been constructed.”

Q2: Are the Commission’s incentives policies apprapately promoting investment in
transmission infrastructure in accordance with seabn 219?

No, the incentives provided have not been “appateyi for the reasons noted in the

response to Question No. 1. Section 219 did nangé the just and reasonable standard under

%4 FERC 1 61,316 at p. 61,739.
27 Id

2 |n recent years, the Commission has approved farnates that even further reduce the transmission
owner’s risk. Traditionally, formula rates havaed utilities to recover their actual historicasts

and to revise their inputs annually based on ti@ pear’s actual costs. More recently, sevetititias
have sought and received authorization to inckatamateduture costs in their formulas, what FERC has
described as “a forward looking formula rate ugingjected test period cost inputs with an annusi-tr
up, rather than a formula rate based on historgstlperiod data.See. e.gOtter Tail Power Co0.129
FERC 1 61,287 at P 5 (2008ge alspXcel Energy Servs., Incl21 FERC 1 61,284 (200Ntichigan

Elec. Transmission Co117 FERC { 61,314 (2006J)irginia Elec. and Power Cp123 FERC { 61,098
(2008); Public Serv. Elec. & Gas Cal24 FERC 9 61,303 (2008)7C Holdings Ca.121 FERC
61,229 (2007);Int’l Transmission Cq.116 FERC { 61,036 (2006)Vhile the operation of these
formulas, too, contemplates an annual true upfteatecosts actually incurred in a prior periods thse of
estimated future costs allows the filing utilitydgoid even the very limited time lag associateth e
difference between historical costs used to esfaloiharges each year and the actual costs indoyrea:
utility. Indeed, that is the purpose of this tygdasmula rate Otter Tail, 129 FERC { 61,287 at P 19.
Thus, the Commission should not only factor intaleation of incentive rate requests whether the
applicant has formula rates, but whether theseutamates give it even additional risk protectign b
allowing charges to be based on estimated costs.
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Sections 205 and 206. Indeed, Section 219(d) Bpadty states that “[a]ll rates approved under
the rules adopted pursuant to this section, inolydny revisions to the rules, are subject to the
requirements of sections 824d and 824e of thesthiht all rates, charges, terms, and conditions
be just and reasonable and not unduly discrimigaiopreferential.” The Commission’s
insufficiently rigorous nexus test has likely cadisensumers to incur more costs than necessary
to achieve Section 219’s goal of promoting investie infrastructure that would reduce
congestion or improve reliability.

While calculating the benefits to consumers assediaith the Commission’s incentive
rate policies is not possibfgéwe do know that the Commission’s policies havedased
transmission rates by hundreds of millions, if bititons of dollars. As Ron Behrns notes in his
attached statement, accepting t@heincentive may have been needed to encousagesof
the transmission projects that have been foundbéidor rate incentives, it would be the
extraordinary case, not the usual one, where fatturn adders — rather than risk-reducing
mechanisms — would have been warraritedet we know that for scores of projects, the
Commission has approved rate mechanisgs,formula rates, CWIP, abandoned plant cost
protection, and combinations thereof) that grestjuce the transmission owner’s risk and, at
the same time, has granted rate of return addetbdcsame projects — rate adjustments normally
reserved for undertakings that pesiledrisk. As Mr. Behrns notes, this, by definitiomsh
resulted in consumers overpaying for any projeoefies>*

A review of Commission actions in some illustratrases shows how Commission

incentive rate policies have required consumers/&pay for new transmission facilities. In

? Seeresponse to Question No. 1 above; Tracy Statendt® &-10.
30 Attachment D, Behrns Statement at P 10.
*1d. at P 11.

21



New England, for example, the Commission approvaasmission rate of return adders worth
several hundred million dollars to New England srarssion owners even though these
companies: (1) already have formula rates; (2rdyehave abandoned plant cost recovery; and
(3) were already contractually obligated to condttbe facilities in question under the terms of
their Transmission Operating Agreement with ISO NE&wgland®* While the Commission
reasoned that the adder provided greater incentivibge applicants to bring needed transmission
on line soonet? it initially established no deadlines for competiof the projects as a condition
of eligibility,** and, when it later added a deadlin&,subsequently granted waivéfsThe
Commission required no showing by the applicards tine benefits of early deployment were
worth the additional cost, nor any showing thatitieentives themselves had even produced
accelerated deploymett.

As recently as June of this year, the Commissigar €hairman Wellinghoff’s dissent,

reaffirmed its decision to grant a combination @Radders and risk-reducing incentives for the

3 Attachment K of the ISO-NE Open Access Transmis3iariff (“OATT”) imposes an obligation on
incumbent transmission owners to construct upgradeketermined by the regional pl&eelSO New
England Open Access Transmission Tariff, Attachnkerg 8;see alsdransmission Operating
Agreementat Schedule 3.09(a) (obligating transmission owtekaiild facilities and make upgrades for
reliability and market efficiency as determinedtbg Regional System Plan).

% Bangor Hydroelectric Co., et al117 FERC Y 61,129 (2006).

*d.

% Bangor Hydroelectric Co., et al122 FERC { 61,265 at P 55 (2008).

% See, e.gNortheast Utilities Service Col24 FERC 61,044 at P 1 (2008).

3" To be sure, under the deferential standard oévewiccorded Commission decisions the Commission
was not required to demand these showings frorappécants before awarding incentive adders.
Connecticut Dept. of Public Utility Control v. FER&69 F.3d 477 (D. C. Cir. 2009). Joint Commenters
presume from the Commission’s decision to issué\ibéthat it has chosen to reconsider its policy
choices in this area, its authority to apply thestwithstanding. The flexibility of an agency to
reexamine its prior policies in light of experieraned changing circumstances is the hallmark of
administrative lawAmerican Trucking Ass’n v. Atchison, Topeka and&ke Railway Cq.387 U.S.

397, 416 (1967) (“Regulatory agencies do not eisfaloliles of conduct to last forever; they are sigeq,
within the limits of the law and of fair and prudexministration, to adapt their rules and prasticethe
Nation's needs in a volatile, changing economyyTdre neither required nor supposed to regulate the
present and the future within the inflexible limitsyesterday.”)
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New England East-West Solution Transmission Prqf&dEEWS”) proposed by Northeast
Utilities and National Grid USA, even though thantsmission owners of that project were
contractually obligated to build it. While acknealging its statement in Order No. 679 that a
contractual obligation to build “could” be a fact@tevant to evaluation of the applicant’s
request for incentive rate treatment, the Commisgagected protests that it had failed to give
the contractual obligation any weight in its anadysoncluding that it was the protesters’
responsibility to “show that such obligations agkevant” and that “neither Municipals nor the
Joint Protesters provided the Commission with @agon why Applicants’ obligation to build
should factor into the nexus test in this particalzse.® But a preexisting obligation to build is
self-evidently relevant to the need for incentiv8sie Commission itself has long noted that
denying incentive rate treatment to utilities foidertaking what they are already obligated to do
is in the public interest.

The Commission has also approved incentive addetsansmission projects in New
England that apply to actual project costs, notetstenates of project costs presented to the
Commission at the time the incentive adders wegaested. Consumers, as a result, have paid
more than an additional $100 million in adder cleargecause qualified projects have run double
or more their original estimated co8sThe Commission explained several years aftertiggn
the adders that theolequalifying criteria for the adders was whether pingjects had been

approved in the New England planning process; stienated cost to the ratepayer was

3 Northeast Utilities Service Co. and National Gri&# 135 FERC { 61, 270 at P 19 (2011).

% See, e.g., New England Power P& FERC 1 61,093 at 61,477 (2001) (“This decissan the
public’s interest as it does not unjustly rewardANBr doing what it is supposed to do.”).

0 See New England Conference of Public Utilities Ca@sioners, Inc. v. Bangor Hydro-Elec. Co., et al.,
Complaint of the New England Conference of Publiditiés Commissioners, Inc. Seeking Limitation on
Amount of Transmission Costs to Which Incentive R&itler Applies, filed June 12, 2008, Docket No.
ELO08-69-000, Exhibit A.
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irrelevant’* When ROE adders are applied to the ultimate afgtse projects, not the project
sponsors’ estimated cost of the projects, transomgwoject developers are given the perverse
incentive to bring their projects in over-budgatce they will earn additional return dollars for
doing so.

Similarly, in PJM, rather than make a detailed wsialof whether projects meet the
requirement to demonstrate that they will provieleability benefits and are non-routine, the
Commission has relied excessively — in some cdsasstisolely — on whether a project has been
included in PIM’s Regional Transmission ExpansitamP‘RTEP”). Here too, the Commission
has granted ROE adders where the transmission swrege already obligated to construct the
facilities, but has offered no explanation for vithis factor should not have militated against
awarding the adders. The result of the Commissioear automatic assumption that projects
that were included in the RTEP meet the Order N8.r@quirement to ensure reliability benefits
or reduce the cost of delivered power by reducmggestion is that millions of dollars in adders
have been — and are still being — collected fojgats that might not convey any such reliability
or congestion benefits. Moreover, the Commissidetermination irBaltimore Gas and
Electric Co.(*BG&E”) that PIJM RTEP baseline projects should be ded¢metket the Order
No. 679 nexus requirement has been relied uporsabstitute for case specific evaluatfén.
While the Commission subsequently clarified B&&E does not mean that projects in PIJM’s

RTEP will qualify automatically for incentivésin practice, the policy appears unchanged. For

1 New England Conference of Public Utilities Comnaissrs, Inc. v. Bangor Hydro-Electric Gd 24
FERC 61,291 at P 44 (2008N'g denied135 FERC 61,140 (May 19, 2011) (“[T]he Commission
authorized the incentive in Opinion No. 489 withoeference to the cost estimates of specific ptsjec
and not on the basis of any criteria apart fronir tREEP status.”).

2120 FERC 1 61,084rder on reh’g 122 FERC 61,034 (2008).
43 Commonwealth Edison Gd.24 FERC ¥ 61,231 (2008).

24



example, in a proceeding regarding Virginia Elecamd Power Company’s request for incentive
rate treatment, the Commission found that elemafritse Order No. 679 incentive rate
requirements were met simply because projects ineleded as PJM RTEP baseline projétts.
This has led to the award of several million daller incentives that were not warranted, or at
least not sufficiently reviewed and explained by @ommission.

Transmission owners in Midwest Independent TransiomsSystem Operator (“MISO”)
also have an obligation to construct transmissaailifies that are approved in the MISO
planning proces$. But, as has been the case in PJM and New Engle@;ommission has
granted MISO transmission owners incentive rataettnent for projects they were obligated to
build*® And, as has been the case in PIM and New Englam@ommission’s orders give no
indication that the existence of these contraabéiations has been given any weight in the
Commission’s decisions whether to grant or modify incentives requested.

Finally, it bears emphasis that, in the experiesfae Joint Commenters, most of the

transmission projects that have been the subjatteo€ommission’s incentive orders have

44\ﬂrginia Electric and Power Cp124 FERC 1 61,207 (2008gh'g pending
> SeeMidwest ISO, Tariff, Attachment FF, Section VI The MISO Tariff provides:

Approval of the MTEP by the Transmission ProvideaB] certifies it as the Transmission
Provider plan for meeting the transmission needsdlatakeholders subject to any required
approvals by federal or state regulatory authaiti€he Transmission Provider shall provide a
copy of the MTEP to all applicable federal andestaigulatory authorities. The affected
Transmission Owner(s), or other designated entity(ishall make a good faith effort to design,
certify, and build the designated facilities tdfifuthe approved MTEP. However, in the event
that a proposed project is being challenged thrabgldispute resolution procedures under this
Tariff, the obligation of the Transmission Owneasspther designated entity(ies), to build that
specific project (subject to required approvalsy&ved until the project emerges from the
dispute resolution procedures as an approved projéwe Transmission Provider Board shall
allow the Transmission Owners, or other designateity(ies), to optimize the final design of
specific facilities and their in-service datesédfcessary to accommodate changing conditions,
provided that such changes comport with the apgt®&€EP and provided that any such
changes are accepted by the Transmission ProvAggrdisagreements concerning such matters
shall be subject to the dispute resolution procesiof this Tariff.

*® See, e.g., Ameren Services,A85 FERC { 61,142 (2011).
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involved facilities installed to satisfy the relisty needs of the regions in which they have been
built. Projects designed to reduce congestionrdeioto lower delivered power costs — referred
to in some regions as “market efficiency” projeetsy contrast, have been few and far between.
This is not to say that transmission projects tprimae reliability should not qualify for
incentives. But it does warrant note that imprgvamd maintaining reliability are core functions
of public utilities that should not ordinarily memcentive rate treatment.

The experience in PJM, in particular, points upwleak correlation between the
Commission’s incentive rate policies and the cartsiton of new transmission infrastructure that
has occurred since the policy was implemented hWRJIM, decisions to propose and construct
new transmission infrastructure for the purposeedficing congestion, unlike reliability
projects, are based on a bottom-up decision mdshefities, such as incumbent transmission
owners located in PJM, can propose to build themsket efficiency projects based on the needs
of the market as it is reported by PIJM. Yet — nibtstanding the current Commission policy as
to the availability of incentives for such projeetproposals to build new transmission systems
or to upgrade the current systems with the goatadficing congestion within PJM have been
virtually nonexistent. As noted above, there heanba similar experience in New England. The
paucity of market efficiency projects, however, gldonot be construed as evidence that the
problem is the lack of sufficient return-enhancetaen

The only “market efficiency” projects proposed i3MPin recent years were two
companion projects developed by a merchant trassoniprovider, Northeast Transmission

Development LLC, a subsidiary of the LS Power Grdupnd the applicant ithat case

*" See Northeast Transmission Development,, 1135 FERC { 61,244 (2011). On April 6, 2011,
Northeast Transmission Development, LLC (“NorthBafited a petition (“Northeast Petition”) in
Docket No. EL11-33 seeking a declaratory order ftbenCommission for incentive rate treatment as to
two market efficiency projects. Northeast is prsipg to build within the PIM control area specifica
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eschewed any request for an enhanced return altmather than the RTO participation adtfer.
LS Power has previously stated that the principgladiment to development of market
efficiency projects is not the lack of return-entiag incentives, but the lack of competition
faced by incumbent transmission provid&rs.

It seems apparent that current incentive rate igsliare not appropriately promoting the
growth of new transmission infrastructure to imgroeliability or to reduce congestion. As to
reliability enhancements, it is not reasonablegliele that the availability of incentives plays

any substantial part in the determination as taehability needs of the transmission system.

to reduce congestionid. at PP 5-7. Northeast's filing states that its pwoposed projects would be the
first major transmission lines to be approved iMR3$ market efficiency project®Northeast
Transmission Development, L Betition for Declaratory Order on Incentive Rateatments, filed April
6, 2011, Docket No. EL 11-33, at 13-15 (“Northdastition”). In fact, the Northeast Petition statfieast
only onemarket efficiency project has been previously appddby PJM for inclusion in the RTEP, a
relatively minor 230 kV transformer and transmissioe upgradeld. at 13, n.27.

8 As Northeast states in its Petition (at 29):

Based on Commission precedent, Northeast Transmissievelopment of the

Projects would appear to qualify for additionakratcentives identified in Order No. 679, such
as an ROE adder of 100 basis points in recognikiahit is a Transco, an ROE adder to reflect
the risks and challenges facing the Liberty Easjdet and the Kanawha Project, a hypothetical
capital structure during construction, use of am@tbd depreciation of fifteen years or less, and
inclusion of CWIP in rate base. However, Northdasnsmission is mindful that the incentive
measures requested, taken together, must balamoedd to reduce the risk for the Projects
sufficiently to allow Northeast Transmission tosecapital in sufficient amounts at reasonable
cost with the need to ensure that rates to consuraarain just and reasonable. Northeast
Transmission has tailored its request to the mininpackage of incentives needed given the
risks and challenges faced by each project comsigti¢éh ensuring just and reasonable rates and,
consequently, does not request any of the additinoantives outlined above.

* See, e.gLS Power Comments, Docket No. RM10-23, at 38S3t. 29, 2010:

To date, the Commission has used its incentiveanatteority to make certain that needed
transmission was being built because incumbenstnésion owners made it clear that those
incentives were necessary for them to economitalil that transmission. By opening up
transmission development to independent develoff@<ommission will only need to use
incentive rates where they are really needed, viinere is no one willing to build a needed
project, or where the cost savings achieved wagaaward and thus incentive rates on the
overall lower cost. Consumers benefit when castcampared fairly and consistently.
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Similarly, even when the decision-making abilityigt directly in the hands of market
participants as to what market efficiency projesttsuld be proposed, the availability of return-
enhancing incentive rates does not appear to leéeandining factor.

Nonetheless, the result of the Commission’s pgsiiagiion of its incentive rate policy
under Order No. 679 is that, in many cases, trasson project developers have been granted
rate incentive packages (in many instances ovesttbag objection of those being asked to pay
them) that in the Joint Commenters’ view subst#igitexceed the incentives that would result in
just and reasonable rat®sAmong these cases are:

Green Power Express LPocket No. ER09-681-000, 127 FERC { 61,031 (20&@ber
approving settlemeni35 FERC 161,141 (2011§Applicant requested: (1) recovery of
costs of abandoned facilities; (2) deferred recp¥er start-up, development and pre-
construction costs through the creation of regmedssets; (3) 100 percent CWIP in rate
base; (4) a hypothetical capital structure of 6@@eat equity and 40 percent debt; and (5)
a 160 basis point incentive ROE adder (50 basistpdor participating in a RTO, 100
basis points for independence, and 10 basis pfmntie risks and challenges of the
Project), for an overall ROE of 12.38 percent; é)da formula rate structure under
which the costs of the Project would ultimatelyrbeoverable through the applicable
open access transmission tariffs of Midwest InddpahTransmission System Operator,
Inc. (Midwest ISO and PJM Interconnection, L.L.2JM). The Commission granted all
requested incentives except for the formula rageest, which was set for
hearing/settlement proceedings.).

Green Energy Express LLOocket No. EL09-74-000, 129 FERC 1 61,165 (206£h'g
denied 130 FERC 161,117 (2010jApplicant sought: (1) deferred recovery of pre-
commercial expenses; (2) inclusion of 100 percé@WIP in rate base; (3) abandoned
plant recovery; (4) an ROE adder of 50 basis pdortparticipation in a qualifying
Transmission Organization; (5) an ROE adder of 4&ls points in recognition of Green
Energy’s status as a transco; (6) an ROE added b&Sis points to otherwise
compensate for the unique risks and challengesdabie Project and Green Energy’s
investors; and (7) a hypothetical capital structefrBO percent equity and 50 percent debt
until the Project was placed in service. The Cossion conditionally granted the
Applicant’s request for these incentives, condigidon it submitting a filing that met
certain criteria set out in the California IndepentdSystem Operator Corporation’s

*0 30int Commenters do not claim that the incentilesCommission has awarded to date cannot
withstand judicial scrutiny. In a number of cagbs, Commission’s orders have, in fact, been foond t
satisfy the courts’ deferential standard of reviéthe issue here, however, is not whether the Cogioms
could continue to apply its Order No. 679 policiest whether ishould
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(“CAISQO”) planning process. Commissioner Kellyskated from the grant of the 50
basis point ROE adder.).

Bangor Hydro-Electric Co., et aDocket No. ER04-157, 117 FERC 161,129 (2006)
(“Opinion No. 489" affirmed, Connecticut Dept. of Public Utility Coativ. FERC 569
F.3d 477 (D. C. Cir. 2009)(Applicants, already operating under formulasataed under
a contractual obligation to build new transmisdacilities, were awarded a 100 basis
point adder for new transmission projects. Attihee the Commission approved the
adder, the expected cost to consumers was $14@mitlut cost overruns — to which the
adder also applies — have nearly doubled the ddbemdder?).

Virginia Electric and Power CoDocket No. ER08-1207, 124 FERC 1 61,207 (2008),
reh'g pending.(FERC granted applicants’ request for 150 basistuders for four
projects and 125 basis point incentive addersricadditional seven projects. The
projects for which incentive rate treatment wastgd include several projects that were
arguably routine in nature, as well as a projeat tad not yet been approved in the PJM
RTEP.).

Baltimore Gas and Electric Company - Mid-AtlantioviRer Pathway (“MAPP™) Docket
No. ER09-745-000, 127 FERC {61,201 (200809 denied 130 FERC Y 61,210
(2010). (Applicant requested: (1) 150 basis point addetstauthorized Base ROE of
11.30 percent, for an overall ROE of 12.8 percent (2) abandoned plant recovery.
Applicant’s portion of the MAPP project was 10.4lesi or about 4.5 percent, of the
entire 230-mile MAPP project. In addition, Applids portion of the MAPP project: (1)
was located entirely within Applicant’s existinghit-of-way and within a single
jurisdiction; (2) would not be constructed by thpphicant; and (3) involved construction
of a “traditional” overhead transmission line, kelithe rest of the MAPP project, which
involved the use HVDC technology as well as cortston over or under the Chesapeake
Bay and Potomac River and across the Delmarva B@aion which are located many
square miles of wetlands. The Commission granteéguested incentives.
Commissioner Kelly dissented from the grant of16@ basis point ROE adder.)

Potomac-Appalachian Transmission Highline (“PATHDocket No. ER08-386, 122
FERC 161,188 (2008)Applicant sought: (1) 50 basis point adder tthatized ROE

for membership in qualifying RTO; (2) approval dDR at the high end of the zone of
reasonableness or alternatively, approval of aklEss point adder (separate and in
addition to the RTO membership adder) to resuétnroverall ROE of 14.3 percent; (3)
approval to include 100 percent CWIP in rate b&eamortization of development (pre-
commercial) costs over 60 months; (5) hypothetiegiital structure of 50 percent equity
and 50 percent debt until completion of constructbthe PATH project; and (6)

*1 See New England Conference of Public Utility Corsimieers et al. v. Bangor Hydro-Electric Co., et
al, Docket No. EL08-69, Complaint at 1-2, 11 (filathé@ 12, 2008);omplaint deniedNew England
Conference of Public Utilities Commissioners, mdangor Hydro-Electric Co., et.all124 FERC
61,291 (2008)tehearing denied] 35 FERC 1 61,140 (2011).
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abandoned plant recovery. The Commission grantedcuested incentives (including a
14.3 percent overall ROE), except for the formali request, which was set for
hearing/settlement proceedings. Commissioner Kk#igented from the Commission’s
decision to establish an ROE directly in the omd¢her than set the ROE determination
for evidentiary hearing. Then-Commissioner Welhaff also dissented from the
majority’s decision to grant PATH an ROE of 14.3qemt. On November 19, 2010,
FERC issued its Order on Rehearing, which grargbdaring on the issue of establishing
a base ROE and establishing a suitable proxy gittapigh full evidentiary hearings.
Commissioner Norris issued a separate statemenessipg his concerns about the
Commission’s application of its incentive rate pgli The Commission’s 2008 Order
had granted PATH a 12.3 percent base ROE. Cononisgionsored settlement
discussions are currently continuing among thegsart

Trans Bay Cable, LLA)ocket No. ER05-985-000, 112 FERC 1 61,095 (20@%er on
clarification, 114 FERC 1 61,031 (2006§Applicant sought and received through
approved Rate Principles: (1) a 13.5 percent @sRIOE, significantly in excess of the
prevailing returns earned by major Participatingriemission Owners within the CAISO;
and (2) a hypothetical capital structure of 50 patequity and 50 percent debt for the
first three years of the project’'s commercial ofiera when the actual capital structure
was estimated by parties to be approximately 70gm¢rdebt and 30 percent equity.
Subsequently, in Docket No. ER10-116-000, the Cossion did reject Transbay’s
additional request for a 50 basis points addepf@acing the facility under the operational
control of an RTG? It is also notable that the incentives are nopliad to project costs
that have ballooned from $300 million at the tini€€&ISO planning approval, to $521
million net plant in service as per Transbay’'s oate filing.).

Northeast Utilities Service Co. and National GridA 135 FERC {61,270 (2011).
(Applicants sought a 150 basis point adder for trawsmission, abandoned plant cost
protection, and CWIP for a $2 billion transmisspoject they were contractually
obligated to build. Although the Commission ackfenged that Applicants’ existing
formula rate reduced their risk, as did CWIP anagnaloned plant cost protection, it
approved all the requested incentives, adjustiegattder downward by only 25 basis
points. Since the Commission did not reexaminedyalicants’ existing 11.64 percent
ROE, the resulting approved ROE was 12.89 per&dmirman Wellinghoff dissented in
part.).

2 PATH, 133 FERC 1 61,152 (2010).
*3Trans Bay Cable, LLC132 FERC 1 61,083 (2010).
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Q3: Some barriers to construction of new transmigen facilities fall outside of the
Commission’s jurisdiction. How do the Commission’sncentives policies affect such
barriers?

The Commission is correct that there are barrecohstruction of new transmission that
fall outside of its jurisdiction. It is unlikehhait the Commission’s incentive policies can
overcome such barriers. Simply “throwing monethatproblem” by providing an overgenerous
package of risk-reducing and return-enhancing itices certainly does not surmount such
barriers. Worse yet, it creates other problemsnbreasing resistance to the allocation of
transmission costs. As a number of Joint Commemeinted out in the joint comments they
filed last fall in Docket No. RM10-23-000, the larghe size of the transmission revenue
requirement to be allocated, the more difficulsitio so.

Q4: How can the Commission’s rate incentives polies balance the need for regulatory
certainty with the changing investment climate ovetime? Are there metrics the
Commission should monitor to achieve this balancend if so, what are they? Are
there other factors that change over time that th&€ommission should consider in

evaluating incentives applications? Should the Comission consider these changes
over time on a generic or case-by-case basis?

To date, the Commission has not taken into accihenteasonableness of previously
approved base return allowances in effect at the &in applicant submits a request for incentive
rate. Nor has it considered whether the applisantirent return allowance is already higher
than needed to attract investment before inceminf@ncements. This is not an inconsequential
matter. In the years since the issuance of Orde6N®, conditions in the United States’ (indeed
the world’s) economy have changed profoundly. Wa&on has undergone its most severe
economic contraction since the Great Depressiahjtadoes not appear to be over yet. Interest
rates are at historic lows, and unemployment is &ygercent. Given the fundamental changes
in economic conditions that may have occurred siheeaeturn allowance was originally

approved, the Commission should reexamine its poligranting incentive adders without
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simultaneously examining the reasonableness airiderlying, or base rate of return allowance.
Simply put, the rate of return needed to attracestment in a long-lived asset that is used to
provide a monopoly service is less than it wasnayfears ago. The Commission needs to
acknowledge this reality and incorporate considenadf reasonableness of the applicant’s base
rate of return at the time it seeks an enhancenlretllowance.

As to the question whether the Commission shoutgsicker changed conditions on a
generic or case-by-case basis, the short answatishe concern is generic, but the solution will
need to be applied on a case-by-case basis. Bor@e, if a utility’s request for incentive rate
treatment coincides with a general rate incredsgfithe utility’s base return would be
examined as part of that process. But some appdicevell-satisfied with return allowances set
years earlier, may seek return adders or othentieerate treatment for new transmission
facilities, taking the existing return allowanceaagiven. In such cases, if the issue is raiged, t
Commission should engage in a proactive revievhefreasonableness of the applicant’s
existing return allowance.

Finally, the Commission must consider the staterdareturn allowances provided to
the same entities applying to the Commission famgmission rate incentives. As noted in the
response to Question No. 8 below, state-awardedrétvels have generally been below the
base return awards granted by this Commission.

Q5: Should specific rate incentives be tailored taddress specific goals set forth by
Congress in section 2197

Q6:  Are there other factors or considerations whib the Commission should consider as
part of its transmission incentives policies, in afer to be consistent with the goals of
section 219?

As noted in response to Question No. 2, Sectiondzd @0t change the just and

reasonable standard under Sections 205 and 20@ 61RA. Section 219 only added a
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requirement for the Commission to have in placeaeantive policy to encourage the
development of transmission facilities that woudshefit consumers by improving their
reliability of service or reducing the cost of delied power by reducing congestion.
Historically, the Commission has demanded thatieppls for incentive rates demonstrate and
qguantify actual benefits. Nothing in Section 28igated the Commission to abandon such a
requirement as a prerequisite for incentive ratghelity.

Section 219 refers to incentives to improve traission reliability, but it is implicit in
that Section’s express preservation of Sectiond2@b206 standards of justness and
reasonableness that Congress could not have it¢ageomote marginal improvements in
transmission reliability achieved at disproportitneost. Nor is it reasonable to assume that
transmission owners should be awarded incentiveiethucing congestion — irrespective of the
cost to consumers — so long as they result in gechection in delivered power costs. At a
minimum, achievement of Section 219’s goals reguine reward of incentives to be tied to
associated benefits. The principal flaw in the @Guasion’s existing incentive rate policy is that
it demands no accountability from applicants. THeynot have to quantify benefits, even
roughly, nor does the Commission in many instatiegthe incentive rate treatments granted to
actual performance. As noted in response to eajliestions, it is these flaws in the
Commission’s existing policy that make it impossibb ascertain whether its existing policies
have been successful in achieving the goals oi@e219.

The most important factors the Commission shouftsoter as part of its transmission
incentives policies are: (1) whether the applicaats demonstrate a measurable benefit (in the
form of increased reliability or lower deliveredvper costs) to consumers that is likely to be

realized if the specific incentive is granted; \{&)ether the applicant can demonstrate a causal
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relationship between each incentive sought anddhsumer benefits to be derived from that

incentive; and (3) whether the applicant can denmnatesthat the benefits to be gained by

consumers materially exceed the costs of the réedi@scentives. These factors must be
considered to ensure that the incentives award#igefuthe goals of Section 219 and meet the
just and reasonable standard specifically retaiméilat section.

Q7: Have the incentives granted to transmission pjects had an impact on consumer
rates and service, including impacts related to rebility and the reduction of
congestion?

As noted in response to Question No. 1, it is insfide to say whether there has been a
positive impact on reliability or delivered powersts resulting from the Commission’s
implementation of Section 219. Chairman Wellindghmafted early in the administration of Order
No. 679 that the Commission was “not applying dicehtly rigorous nexus requirement.” The
absence of any requirement that applicants ei{fidemonstrate a causal relationship between
their incentive requests and the benefits they eéxjbeir projects to produce; or (2) produce a
cost/benefit study as part of their applicationsifi@entive rate treatment, makes meaningful
after-the-fact analysis of the success of the Casion’s incentive rate orders impossible. But
if there has been a positive impact traceabledartbentives the Commission has granted, the
evidence, discussed earlier, is clear that conssitreare overpaid for any benefits they have
received.

Q8: Have the incentives granted to transmission pfects had an impact on investment

patterns in the electricity industry? Do the incenives impact the allocation of
investment capital among transmission, generatiorand distribution facilities?

As noted earlier, the Commission’s nexus test &éfstland the public with little ability
to measure the effects of its transmission rateritice policies after-the-fact. That said, one
likely effect of the Commission’s incentive ratelipg as discussed in the statement of Mr.

Tracy, is that the investment decisions of verlycaitegrated utilities may have been skewed
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away from investment in distribution (where stagé+gturn allowances have been lower) and
into transmission plant. This conclusion, we should add, is consistenit Wit Commission’s
own expectations.

In Order No. 679, the Commission stated: “We exgleat an incentive ROE will make
transmission projects more attractive, and theeefioore likely, when transmission projects must
compete for capital in vertically integrated utdi as well as in transmission and delivery
utilities.”® If the theory behind granting transmission indet is that they are required
because transmission projects must compete withr atlkestment opportunities, it logically
follows that the overall effect of potential incimets on the comparative attractiveness of other
investment opportunities, such as a utility’s dmttion investments, will be an underinvestment
in the latter. In other words, because the uthig only a finite amount of capital to invest,
increased investments in transmission will traesiato underinvestment in distribution. ROE
awards by the Commission which are significantlyrengenerous than relevant state ROE
allowances in effect could skew utility investmeetisions as between transmission and
distribution level infrastructure additions.

Under the seminal case law in this atea,utility rate of return should be sufficient to:
(1) maintain the financial integrity of the entegey;, (2) enable the company to attract new
capital; and (3) provide a return to the commontggquwner that is commensurate with returns

on investments in other enterprises of correspandgk. As the Supreme Court stated in

** Tracy Statement at P 15.
*> Order No. 679 at P 91.
* Tracy Statement at P 15.

" Federal Power Commission v. Hope Natural Gas Compa20 U.S. 591, 603 (1944)Hop¢);
Bluefield Water Works and Improvement Company bli®&ervice Commission of West Virgink%2
U.S. 679, 692-93 (1923) Bluefield).
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Bluefield “[a] rate of return may be reasonable at one &me become too high or too low by
changes affecting opportunities for investment,ttoaey market and business conditions
generally.®®

As the Commission knows well, the economy has gbraigh a protracted recession,
from which it has been struggling to emerge. Tas been reflected in declining bond yields.
In the summer of 2003, long-term U.S. Treasurydgdilit a 60-year low at 3.33 percent. They
subsequently increased and fluctuated between.@hgetcent and 5.0 percent levels over the
next four years in response to ebbs and flowsarettonomy. Ten-year Treasury yields began to
decline in mid-2007, at the beginning of the cutiferancial crisis. In 2008 Treasury yields
declined to below 3.0 percent as a result of thgaegion of the mortgage and subprime market
credit crisis, the turmoil in the financial sectttre government bailout of financial institutions,
and the economic recession. On August 4, 201ayawthen the Dow Jones industrial average
lost 512.76 points, and investors fled to investiméney perceived to be safer), the yield on the
ten-year treasury note tumbled to just 2.46 perbgr&00 p.nT’ On August 8, 2011 (the
Monday that markets reacted to the downgrade hyd&td & Poor’s of the United States’
sovereign debt rating the prior Friday eveninghwtite Dow falling a further 634.76 points),
investors poured monegto U.S. treasury bonds, and the yield of the ten-yre@sury was

pushed down to 2.339 percéfitOn Tuesday, August 9, 2011, the Federal Resesued a

8 Bluefield,262 U.S. at 693.

¥ Tom LauricellaStocks Nose-Dive Amid Global Fears: Weak Outloake@ment Debt Worries Drive
Dow’s Biggest Point Drop Since '08/all Street Journal, Friday, August 5, 2011, at A7.

%9 Matt Phillips & Min ZengDowngrade Raises Treasurys’ Appeafall Street Journal, Tuesday, August
9, 2011, at A4.
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statement including plans to keep interest rates nero for at least the next two ye3r8y
September 9, 2011, the yield on the ten-year trgamte had fallen to 1.93 percént.In such
unsettled economic times, investors will no doubttinue to seek out lower risk investmefits.
And while utility equity costs might not move inclo-step with bond yields, it is unlikely that
they will spike back up to anywhere near the letledd might justify the range of incentive ROE
awards the Commission has granted in recent yéadsility equities will likely continue to be
considered a relatively safer class of investmemd, investors will continue to seek them Gut.

A number of state regulatory authorities have adplisllowed ROEs in the past several
years to reflect these events, but such adjustni@ves not occurred as frequently at the
wholesale level. The following table shows examaméstate-level and Commission ROE
allowances currently in effect for the same utility

Company FERC base ROE State ROE

National Grid (MECo/Nantucket)  11.14 (2006) 10(BFA 2009)°°

% Sudeep Reddy & Jonathan Cheligrkets Sink Then Soar After Fed Speaks: PessiMiits After
Traders Parse Statement; Biggest Down Rise Siri;éNall Street Journal, Wednesday, August 10, 2011,
at Al.

%2 SeeU.S. Department of Treasury, Daily Treasury Yi€larve Rateshttp://www.treasury.gov/resource-
center/data-chart-center/interest-rates/Pages/imxdspx?data=yiel{visited September 9, 2011).

%3 See, e.gValue Line, Electric Utility (East) Industry, Augt 26, 2011 at p. 137:

During these volatile times, investors tend to seatksafe havens for their money,

which as far as equities are concerned, usualtyslézem to the utility sector. The industry’s
relative stability has been highlighted considerabler the past twelve months. Year-to-date, the
Value Line Utility Average has remained relativélbt, rising a modest .3%, while the Value Line
Geometric Average is down 12.1%.

% Seeresponse to Question No. 2 above.

% Paul CarlserS&P’s Government Cut Impacts Some Utility Debt Berttor Stocks Outperform Volatile
Markets,Electric Utility Week, August 15, 2011, at 13 (“Pemsector stocks outperformed the wildly
volatile overall markets in the wake of Standar@@&or's Ratings downgrade of the US government late
August 5.”)

% National Grid D.P.U. 09-39 at 400 (200%yailable at
http://www.mass.gov/Eoeea/docs/dpu/electric/113008ddng. pdf
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National Grid (Narrangansett) 11.14 (2006) 9.8D2A®RL0Y’

Northeast Utilities (WMECo) 11.14 (2006) 9.60 (241158
Northeast Utilities (CL&P) 11.14 (2006) 9.40 (QU10¥°
United llluminating 11.14 (2006) 8.75 (CT 2009)
Northeast Utilities (PSNH) 11.14 (2006) 9.67 (IR6MLOY*
Green Mountain Power 11.14 (2006) 9.45 (VT 2640)
Central Maine Power 11.14 (2006) 9.80 (ME 2698)
PSEG 11.18 (2008)* 10.30 (NJ 2070)
Constellation Energy (BG&E) 11.30 (2006)* 9.86 (\2D10)°
Pepco Holdings 11.30 (2006)* 9.83 (MD 2070)
Exelon (Commonwealth Ed) 11.00 (2008)* 10.502011)"

67 Narragansett Electric Co., d/b/a National Grig.l. P.U.C., Docket No. 4065 at 92 (2018)ailable at
http://www.ripuc.org/eventsactions/docket/4065-Ni30rd19965A%284-29-10%29.pdf

%8 \Nestern Massachusetts Electric.(d0.P.U. 10-70 at 280 (201 Bvyailable at
http://www.env.state.ma.us/dpu/docs/electric/10t3011dpuord.pdf

%9 Connecticut Light & Power CoCT D.P.U.C., Docket No. 09-12-05 at 115 (205®)ilable at
http://www.dpuc.state.ct.us/FINALDEC.NSF/0d1e1026964d98525644800691cfe/f630442888d36776
852577520055066a?0OpenDocument

"9 The United Illuminating Co CT D.P.U.C., Docket No. 08-07-04 at 106-107 @0@vailable at
http://www.dpuc.state.ct.us/FINALDEC.NSF/0d1e1026964d98525644800691cfe/3b76f3e31c22ch198
52575cb005cea73?0OpenDocument

"L public Service Company of New Hampshiél P.U.C., Docket No. DE 09-035 at 33-34 (2010)
(approving a settlement agreemeatjailable at
http://www.puc.nh.gov/Regulatory/Orders/2010ord&s$23e. pdf

"2 Green Mountain PowelNT PSB, Docket No. 7673 (2010) (PSB approved GBviroposed ROE set
forth in its July 30, 2010 filing without discussipavailable at
http://psb.vermont.gov/sites/psb/files/orders/206@80rderClosingOrder.pdf

"3 SeeCentral Maine Power Co., Chapter 120 Informatiom$PARP 2000) Transmission and
Distribution Utility Revenue Requirements and Raésign, and Request for Alternative Rate PN0.
2007-215, Order Approving Stipulation (Me. P.U.GlyJl, 2008);Central Maine Power Co., Chapter
120 Information (Post ARP 2000) Transmission arstribiution Utility Revenue Requirements and Rate
Design, and Request for Alternative Rate PMa. 2007-215, Bench Analysis, (Me. P.U.C. Sept&mb
14, 2007).

4 public Service Electric & Gas CoNJ BPU, Docket No. PUCRL-07599-2009N at 9 (20a0ailable
at http://www.state.nj.us/bpu/pdf/boardorders/2010/6072H.pdf

> On December 6, 2010, the Maryland Public Servise@ission (“PSC”) issued an “abbreviated
order” authorizing BGE to increase its distributi@ates with a 9.86% rate of return on equBgaltimore
Gas & Electric Co, MD P.S.C., Docket No. 9230 at 4 (2010), avadadt
http://webapp.psc.state.md.us/Intranet/Casenum/iaxi3_VOpenFile.cim?ServerFilePath=C:\CaseNu
m\9200-9299\9230\78.pdf

® potomac Electric Power CoMD P.S.C., Docket No. 9217 at 58 (201@)jailable at
http://webapp.psc.state.md.us/Intranet/Casenum/biexB VOpenFile.cim?ServerFilePath=C:\CaseNu
m\9200-9299\9217\105.pdf
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Progress Energy Florida 10.8 (2007)* 10.50 (FL®G

* Base ROE determined by FERC-approved settlement.

As the table illustrates, more recently-establisstate-approved ROEs generally are
lower than Commission-allowed ROEs that were erstlabdl prior to the financial crisis and
remain in effect. While the theory behind grantiransmission rate incentives is that they are
required because transmission projects must compttether investment opportunities
available to utilities, transmission projects M@cte little internal competition for capital
investments from distribution projects when evesebBOEs for transmission exceed retail ROE
allowances. Accordingly, in evaluating whetherantives are necessary to support needed
investment in transmission, the Commission shoattsitler whether lower ROE allowances for
retail services already enhance the attractiveolesansmission investment. Furthermore,
layering ROE adders on top of a base ROE thataslypgenerous because it has not been
updated to reflect current market conditions wiltleasonably inflate transmission revenue
requirements.

Q9: How should the Commission best balance the pmaotion of transmission investment
with the assurance of just and reasonable rates?

The Commission retains discretion to mix incentiged penalties to promote timely and
cost-effective transmission investments and shdaldo to protect consumer interests. In Order
No. 679-A, the Commission found that FPA Sectiofl 8il not rule out symmetrical approaches
to return or performance based rdfe§hus, while it has not, to date, linked eligityilto

incentive awards to the applicant’s agreement tepicpenalties for non-performance, the

" Commonwealth Edison GdL CC, Docket No. 10-0467 at 153 (2014yailable at
http://www.icc.illinois.gov/docket/files.aspx?no=0467&docld=166950

8 Progress Energy Florida, IncFL PSC, Docket No. 090079-El at 95 (20E3)gilable at
http://www.psc.state.fl.us/dockets/orders/singlg@ig.aspx?orderNumber=PSC-10-0131-FOF-EI

® Order No. 679-A at P 130.
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Commission could — and should — require greatemsstry for certain types of incentive
treatment consistent with Order No. 679.
In 1992, the Commission issued an Incentive RandisyPStatement® What the
Commission said there about regulatory symmetagigsue today as it was in 1992:
Incentive mechanisms should be designed to rewtdities that succeed in
reducing costs, expanding services, and strearglimrerations. At the same time,

incentive regulation should be designed to penailidities that fail to achieve these
efficiencies — opportunities for reward should lifset by a symmetric downside ri&k.

Joint Commenters recognize that, in some circunas&gnt may be appropriate to grant
incentive rate treatment for transmission projacthe form of abandoned plant cost protection.
This type of rate treatment significantly reducesjgct risks. If it serves to make an otherwise
too risky project feasible, then it also seemsaeable that, in return for this protectiare(to
make the incentive more symmetrical) the applistwuld be required to forego an incentive-
based return allowance if the project is in fagistoucted.

In several recent cases, the Commission has grapfgitants incentive rate treatment
for new transmission facilities even where the egaypilt acknowledged that it did not qualify for
incentive rate treatment under Section 219 of & &d Order No. 678. The Commission has
the authority to grant incentives, it correctly eatindependent of Section 219, something it
observed in Order No. 679. But while the Commission has the authority tongjiacentive

rates for new transmission facilities outside ofl€@rNo. 679, Joint Commenters strongly urge

801992 Policy Statemergupra.
811d. at p. 61,590.

82 See, e.g., Southern California Edison,A33 FERC 1 61,108 (2010¢h’g denied133 FERC
1 61,254 (2010§* SoCal Edison}.

8 5oCal Edison133 FERC 1 61,208 at P8ge, e.g., Pacific Gas & Elec. C423 FERC { 61,067, at P
32 (2008) (citing Order No. 679-A, FERC Stats. &gRef 31,236 at P 21 n.3Bouthern California
Edison Co, 133 FERC 1 61,107 (2010¢h’g denied 133 FERC 1 61,255 (2010).
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the Commission to eschew the “public policy” grosidinvoked inSoCal Edisorand instead
employ in such cases the fully developed standestiblished in its still extant and well-
reasoned 1992 Incentive Rates Policy StatemengreTdre several reasons for doing so.

First, Order No. 679 and FPA Section 219 were tloéstchosen by Congress and the
Commission to encourage new transmission constructOrder No. 678beralizedthe
Commission’s existing incentive rate policy. MatSoCal Edison, where the applicant could not
meet the Commission’s generous Order No. 679 paheyCommission relied on its general
authority under Section 205 to grant incentive tegatment to the applicant based on a
“combination of policy reasons” — an amorphousfiyestandardless approach that could be
used to justify incentive rate treatment virtuadlyy time the Commission is so inclin&d.

Second, apart from the absence of predictable atdadthis approach to invoking
general public policy grounds is of questionabggalgy. While terms such as “just and
reasonable” and “public interest” found in the F&A general in nature, as the Supreme Court
concluded irNational Association for the Advancement of ColdPedple, et al. v. FPC
Congress’s direction to the Commission to act nthierance of the “public interest” under the
FPA “is not a broad license to promote the genaualic welfare.®

Finally, there is already an incentive rate politplace where Order No. 679 does not
apply, and it is well-suited to address individtedquests for incentive rate treatment. The
Commission’s 1992 Policy Statement, as previousted, contained two features particularly
appropriate where an applicant for transmissioa iratentives cannot meet Order No. 679
standards, but nonetheless seeks incentive ratengeat: (1) the requirement that incentive rate

mechanisms be symmetricak(, that they offer both upside rewards to applicantddownside

84 5oCal Edison133 FERC 1 61,208 at P 2.
8425 U.S. 662, 669-70 (1976).
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risks for poor performance); and (2) the requirentleat applicants quantify — at least in some
way — the benefits to ratepayers if the incentiagrpent is awarded®

Q10: Do the rebuttable presumptions established i@rder No. 679 serve as appropriate
bases for satisfying the statutory threshold for sgion 219(a)?

In Order No. 679, the Commission declined to makmaval of a project through a
regional transmission planning process an absphateequisite for incentive$. In a number of
subsequent specific cases, however, the Commika®onditioned preliminary awards of
incentives on subsequent approval of a projechifS®/RTO transmission planning proc&%s.
Conditioning an award of incentives on project apaf in an open and transparent regional
transmission planning process both reinforces @paiion in regional planning and provides
greater assurance that projects receiving incentik deliver ratepayer benefits. On the other
hand, while approval or acceptance of a projeetiiagional plan is a necessary condition for
receipt of incentive rate treatment, many projeetgiving such approval are routine in nature.
Hence, their approval should not automatically dualuch projects for incentive rate treatment.

Joint Commenters, therefore, urge the Commissi@dopt as a general policy that
acceptance or approval of a transmission projedeua Commission-approved regional
planning process is a relevant, but not necessaurfficientcondition in order to receive
incentives. If a project receives approval preostibmission of the request for incentives to the
Commission, depending on the nature of the apgdkgalanning process, it is reasonable to

apply a rebuttable presumption that the projedtnwéet the statutory standard of improving

86 1992 Policy Statement, 61 FER®1,068 at p. 61,590.
8 Order No. 679 at P 58.

8 Central Maine Power Cp125 FERC 61,182 (2008pquests for reh’g dismisseti29 FERC
161,153 (2009)eh’g denied135 FERC { 61,236 (2011Green Energy Express LI.C29 FERC
161,165 (2009)eh’g denied 130 FERC 1 61,117 (201®p. Cal. Edison Cp129 FERC 1 61,246
(2009),order on compliance filing and granting partial redring 133 FERC 1 61,108 (201@yder
denying request for clarification or ren'd33 FERC { 61,254 (2010).
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reliability or reducing the cost of delivered powerBut, as currently provided in Order No.
679-A, the applicant should be required to dematstihat these considerations were part of the
planning process to qualify for any such presunmptioThe presumption could be rebutted if,

for example, a project was approved under the nagimansmission planning process based
upon considerations other than enhancement obrityaor reduction in the cost of delivered
power. Similarly, if the project’s expected costlee time it was presented to the planning group
was substantially lower than at the later time wthenincentive rate treatment was sought, the
presumption that the project would lower delivepegver costs would be also be rebutted.

If the project developer submits the request foemtives prior to review and approval
under a Commission-approved regional transmisd@amning process, while the conditional
grant of incentive rate treatment should not belpged, the applicant should face a high hurdle.
At a minimum, the applicant should be requiredémdnstrate, as stated in the Joint
Commenters’ earlier response to Question No. Gaiflgxpected measurable benefit (in the form
of increased reliability and/or lower delivered moveosts) to consumers that is likely to be
realized if the specific incentive is granted; {23t there is a causal relationship between each
incentive sought and the consumer benefits to beatkefrom the project; and (3) that the
benefits expected materially outweigh the costhefrequested incentives. The Commission
should further condition any preliminary grant n€éntives on subsequent approval under the

relevant regional transmission planning processrapanied by evaluation of the effects of the

8 A region, for example, might limit evaluation afojects that are approved for the regional plan and
resulting cost allocation to those that improvéatglity, leaving transmission providers, including
merchant transmission companies, to develop efitigieenhancing projects outside of the regional plan
If, on the other hand, the regional planning preasluated both reliability and efficiency progeitt
would be reasonable to require approval in a rediptan as a precondition to apply for incentiviera
treatment.

% Order No. 679-A, at P 49.
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project on reliability and the cost of deliveredyew and a determination that the project either
will enhance reliability or reduce the cost of gielied power and that the costs of the incentives,
in fact, are materially outweighed by the benefifsa project is reviewed under a regional
transmission planning process and rejected, tre@tdmmission should not allow incentives.
The Commission has recognized that participatiamliust and comprehensive regional
planning is essential to cost-effective developnuéritansmissioi: The framework
summarized above appropriately will apply the iriness policy to encourage such participation.
As noted above, approval of a project as partrefgonal planning process should not
itself qualify the applicant to receive transmissrate incentives; in some regions, like New
England, such approval carries with it bene#tg)( abandoned plant cost recovery) that may
obviate the reason for rate incentives. In otegrans the planning process may give inadequate
attention to the costs of alternatives. But thathtions of individual regional planning
processes notwithstanding, conditioning incentvespproval in a regional planning process
can enhance the probability that the project weliveer benefits to ratepayers sufficient to justify
the incentives. If a project is not evaluated uradeegional transmission planning process
(whatever its shortcomings), there is no basic@wnparing the asserted benefits of the project
with benefits that would be available under potrdlternatives.

Q 11: Are there other criteria that the Commissionshould adopt as additional rebuttable
presumptions for satisfying the statutory thresholdfor section 219(a)?

Joint Commenters urge the Commission to adoptattadile presumption that the

granting of return-enhancing incentivesq.,ROE adders and use of a hypothetical capital

1see Preventing Undue Discrimination and PreferancEansmission Servic®©rder No. 890, FERC
Stats. & Regs. 1 31,241 at PP 421-25 and n@82y on reh’qg Order No. 890-A, FERC Stats. & Regs.
31,261 (2007)prder on reh’g Order No. 890-B, 123 FERC { 61,299 (20@8jler on reh’g Order No.
890-C, 126 FERC 1 61,228 (2009); Order No. 180B 2 (“the Commission concludes that the reforms
adopted herein are necessary for more efficientcastieffective regional transmission planning.”).
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structure), is not appropriate in conjunction wilike granting of risk-reducing incentivesd.,
the recovery of abandoned project costs and tbevatice of CWIP in rate base). The
presumption should be rebuttable only where théiepy demonstrates that there are
extraordinary risks associated with the project damnot be mitigated by risk-reducing
incentives.

Q 12: What types of information, data, or studieshould the Commission consider in

evaluating whether an applicant has made an indepelent showing that satisfies
section 219(a)?

If a project has not been accepted under a Conwnisgproved regional transmission
planning process prior to submission of the reqfeshcentives, the Commission should
require: (1) a detailed engineering assessmelhegbtoject’s impacts on transmission system
reliability demonstrating that the project will nearm but will enhance reliability; and (2) a
comparative analysis demonstrating that the prappsgect is likely to reduce the cost of
delivered power. The cost impact analysis shoefliect the full estimated cost of the proposed
project, including the impact of any proposed netenhancing incentives. The Commission
should not accept generalized assertions of pesitiypacts on reliability or congestion as
sufficient satisfaction of the Section 219 statytstandards.

Q 13: Would it assist applicants if the Commissiomstablished a procedure that applicants

may follow to make such an independent showing? #o, what should be the
characteristics of that procedure?

It would likely assist applicants and other intéedsparties if the Commission established
standards and/or templates for the engineeringsissnt and cost analysis described above.
Joint Commenters suggest that the Commission centemmnical conference procedures to

develop such standards and templates.
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Q 14: In some cases, when an applicant has sougimtentives, the Commission has
conditionally approved the request subject to the pject receiving approval in a
regional transmission planning process or state sitg process. [Note: These
processes are related to satisfying the rebuttabfgesumptions set forth in Order
No. 679.] Intervenors in various rate proceedingbave raised concerns that a
project scope may change in the planning and sitingrocess. In light of this, how
should the Commission balance the value of and neéal the requested incentives in
promoting project development and financing with the potential uncertainty
surrounding project scope?

Substantial modifications in the scope of a profeay result in significant changes in the
impact of the project on reliability or the projsatffect on the cost of delivered power. The
Commission should require a project sponsor towite the Commission a notification if the
scope of a project changes significantly afterGoenmission has made a determination to grant
incentives, including a conditional grant of indeas. Such notification should describe in
detail the changes in the project and the antiegphabnsequences of those changes for the
project’s effects on reliability and/or cost of Weked power. In response to any such
notification, the Commission should establish pdures to allow interested parties to evaluate
and comment on the impacts of the changes in thjeqiron the project’s satisfaction of the
statutory prerequisites for incentives. Basedhannotification of changes to the project and the
comments submitted by interested parties, the Casian should reevaluate the appropriateness
of incentives in light of the reported changesthAugh this reevaluation may give rise to some
uncertainty regarding the continued availabilityirafentives, it would be inconsistent with the
statutory standards to permit developers to redesentives granted on the basis of an original
project description for a substantially modifiedject. Absent a reevaluation, a developer could
apply for incentives based upon an effectively higptical project. A modified project should
retain incentives only if it remains likely to dedir the anticipated benefits relied upon to justify

the original award of incentives.
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Q 15: Pursuant to section 219(b)(1), what steps cloithe Commission take to “promote
reliable and economically efficient transmission ad generation of electricity by
promoting capital investment in the enlargement, irprovement, maintenance, and
operation of all facilities for the transmission ofelectric energy in interstate
commerce”?

The Commission should support the use of openramndparent regional planning
processes, and the thorough evaluation of all piafeadternatives. Incentives, when granted,
should tie the efficient construction and completod projects to the incentives authorized.

As noted above in response to Question No. 10ydeCNo. 679, the Commission
declined to make approval of a project throughggorgal transmission planning process an
absolute prerequisite for incentives, but has saocwlitioned preliminary awards of incentives
in a number of cases on subsequent approval afjagbin an ISO/RTO transmission planning
process. Conditioning an award of incentives agut approval in an open and transparent
regional transmission planning process both regg@®participation in regional planning and
provides greater assurance that projects receingentives will deliver ratepayer benefits.

The core policy challenge before the Commissido snsure that needed infrastructure
is built in a cost effective manner. Open andgpament planning processes provide greater
indication of the relative benefits of a proposeshsmission project prior to the granting of
transmission rate incentives for such a projecit d&tions must be taken to assure that a project,
once approved, is constructed in a cost effectimamar. Granting income enhancing rate
incentives on cost overruns is contrary to sucbley Instead, incentives should be used to
promote cost efficiencies and minimize perversemiges favoring cost overruns.

Q 16: How would these steps affect other aspectstbie Commission’s rate-making policy?

See Response to Question No. 17.
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Q 17: Pursuant to section 219(b)(3), what steps cloithe Commission take to “increase
the capacity and efficiency of existing transmissiofacilities and improve the
operation of the facilities”?

Joint Commenters submit that, where the regioraiphg process evaluates both
reliability and efficiency-enhancing projects, agrnant of incentives should only be considered
after a project has been approved through thadbmagiplanning process. When such an
evaluation is made, the Commission would be inteebposition to understand and evaluate the
basis for granting incentives for new infrastruetui his thorough analysis and evaluation of
potential alternatives could also assist the Corsimisin determining what are “routine”
upgrades that should not be considered for incesitiv

Joint Commenters further agree that there is a fezatew transmission infrastructure.

In one typical scenario, areas that have high eteasage but lack adequate generation become
what are called “load pockets.” Because thesesammageneration-deficient (as often the case in
highly-congested urban areas), existing transmdsies that bring power into these areas are
prone to overloads. Thus, the potential for rélighissues and increased congestion costs arise
if one or more of these existing lines are unawéla There are, however, other ways besides
just building new transmission lines to addresseh@otential reliability issues and the related
congestion costs created by load pockets.

In simple terms, if the demand for electricity viitla load pocket exceeds the available
supply of electricity, one of two things must happe order to keep the system in balance —
supply must go up or demand must go down. Inangasie supply of power involves building
more generation facilities within the load poclegtding adequate storage facilities within the

load pocket, or building new transmission lineglétiver additional power supplies into the load

92 See alsdresponse to Question No. 10.
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pocket. Reducing demand involves some form of sehsedde management, such as energy
efficiency/conservation measures or demand respaaggams. Of course, any combination of
these strategies can be implemented to achiew#esieed result of keeping supply and demand
in balance. Hence, the construction of new trassioim facilities may be an effective means to
address the supply/demand equation but it mayneatya be the most efficient means to do so.
Joint Commenters are not suggesting that the Cosnonifias jurisdiction to order
transmission providers to engage in integrateduregoplanning. Transmission planning
processes, however, should take into account $tatd, and regional policy mandates in these
policy areas. Where the relevant planning prodess incorporate these features, the analysis
can inform the Commission’s determination of wheth@articular transmission project
resulting from such a planning process is worthg gfant of incentives.
Q 18: As indicated above, applicants must show théaleir project meets the threshold

under section 219(a). What showing should the Comssion require to support a
request for incentives under section 219(b)(1) an)(3)?

The Commission should require applicants to shawtte project in question is not a
project that the applicant was already planningéquired) to undertake. Applicants should
also be required to show that their existing trassian infrastructure has been maintained and
upgraded over time in an appropriate manner, datlegroject in question is not needed to
compensate for past failures adequately to maimtasting infrastructure. Applicants should
not be allowed to collect incentives to remedy psiciencies in their transmission building

programs.
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Q 19: Does the focus of the nexus test on the riskad challenges of a given transmission
project remain appropriate for the purpose of justifying incentives? Is that focus
more appropriate for some incentives than others? \Wat other factors should the
Commission consider?

The question assumes continued application of trar@ission’s nexus test, presumably
in its current form. As noted in response to pgoestions, Joint Commenters believe that test is
insufficiently rigorous and hence fatally flawedhath concept and execution.

The ultimate objective of Section 219 of the FPRoi®enefit consumers through
increased reliability or lower delivered power sogesulting from reduced congestion). The
Commission must develop a more rigorous test, baedemands proof from applicants that: (1)
the incentives they seek are needed to producétargenefits; (2) that there is a causal
relationship between the incentives sought andvéimefits expected; and (3) that the benefits
will materially exceed the expected costs of thgemt. A showing that the risks and challenges
of a given project are out of the ordinary shoudalprerequisite for seeking incentive rate
treatment. A requirement that the focus be orepected benefits of the project and the
relationship of those benefits to the expectedscosproject (including the costs of the incentive
rate treatment), as this Commission said many yagosis not too much to demand of
applicants:

The Commission remains convinced that benefit®tsoemers must be

guantifiable even though the task is admittedlyffecdIt one. All proposals must

include a quantified estimate of the consumer benedmpared to cost-of-

service regulation (i.e., a comparison of projecest-of-service rates to

prospective rates under the proposed incentivemnatshanism), and a realistic

estimate of the program’s prospects for successtrendsks of failure. The

projected cost-of-service rates will serve as arall/cap on incentive rate

increases to limit consumer risk. The cap musidsgned to ensure that the

incentive rate is no higher than it otherwise wowdde been under the projected

traditional cost-of-service ratemaking. “Projectest of service” simply means

an annual estimate of the cost of service thattiiey would otherwise expect to

incur during the effective time period of its intee rate proposal. If the utility

proposed a five-year period, it would be requiethtlude in its application with

the Commission a comparison of expected incengtesrto the expected cost of
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service rates that it would otherwise propose &ebts rates under traditional
ratemaking’

Referring to the analogous issue of incentive radecourage new natural gas
production, the United States Court of Appealsliier District of Columbia Circuit observed that
“[t]his principle has been stated in a number ofsvdhat there must be a ‘quid pro quo’ for the
extra funding; that there must be an ‘inquiry ittite incremental increase in . . . supply’
attributable to the program; and that there mussya@metry’ between the funding and increase
in production.®® Such showings are not too much for consumerskafthis Commission; in
fact, such showings are required to ensure rategisr and reasonable.

Q 20: Would focusing on project characteristics oeffects be a more effective means than
focusing on a project’s risks and challenges as thmsis for granting incentives?

What characteristics or effects would be appropria¢ for the Commission to

consider for that purpose, consistent with sectio@19? For example, this could
include transmission projects that are multi-stateor high voltage in nature.

The short answer is that the applicant should feired to demonstrataothrisk and
beneficial effect — and a causal relationship betwie incentives requested and the decision to
undertake the project. Focusing on the risk afcgegt divorced from the benefits it is expected
to produce is counterproductive. A high risk (@hhvoltage) project that cannot be shown to
produce net benefits to consumers should not baegancentive rate treatment. Conversely, a
beneficial, low risk project should not be entittedncentive rate treatment either. Transmission
owners should not be rewarded for taking routisksrior for doing their job of providing quality

service.

931992 Policy Statement, 61 FERC 1 61,168 at p. ®1(i®ernal citations omitted).
% Pub. Serv. Comm’n of New York v. FER89 F.2d 542, 553 (D.C. Cir. 1978) (footnotes ttei).

51



Q 21: What risks and challenges are transmission &elopers facing today? Have such
risks and challenges evolved since the issuance@er No. 679, and if so how?

As noted in response to previous questions, ttanial environment facing transmission
developers has fundamentally altered since theussiof Order No. 679, due in large part to the
economic recession that commenced in 2008. Sipytlyinvestors are looking for conservative
infrastructure investments paying a consistentsaie rate of return. Transmission
infrastructure investments fit that bill. The mgre finance them is available assuming that
impediments to siting and constructing transmissi@m be overcome.

Q 22: Is the distinction between a routine and nomeutine project in analyzing “risks and
challenges” useful in providing guidance to the indstry on how to apply the nexus

test? Does this distinction appropriately differetiate between the level of difficulty
in constructing various transmission projects?

The question assumes the continued usefulnessdeir Glo. 679’s nexus test. That test,
as noted in Joint Commenters’ responses to priestipns, is insufficiently rigorous. Applicants
should be required to demonstrate that the incesitiiey seek are necessary to the successful
completion of needed transmission projects.

The distinction between routine and non-routineegtinents, however, is still useful in
that it would be a rare case in which incentive tedatment would be appropriate for a routine
project. To be sure, the distinction between reuind non-routine projects will still require
differentiation among non-routine projects, somavbich may warrant greater incentives than
others. But requiring the applicant to demonsttiadée the specific incentive(s) sought are
needed for a particular project allows the Commis$o consider the facts of each particular
case in deciding whether incentive rate treatmejudtified, and, if so, what type of incentive is
appropriate. This issue is discussed in greatmilde the Joint Commenters’ response to

Question No. 34.
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Q 23: What types of criteria should the Commissioronsider when evaluating the “scope
of a project” or the “effect of a project,” in determining whether a project is routine
or non-routine? Should the Commission establish lght line criteria, such that a
project meeting those criteria is non-routine regadless of the applicant, or should
this evaluation depend on the circumstances of thepplicant, e.g. the estimated cost
of the project relative to the applicant’s transmision rate base?

It bears emphasis, as Mr. Tracy notes, that in Vet majority of cases,” no special rate
treatment is needed — “most transmission projaetsaitine and even large undertakings are
part and parcel of the responsibilities of eleattitities.”* If a project is one the transmission
provider is obligated to build, either by contractpublic utility obligation, the presumption
should be that such a project is routine. Thasyargtion comports with the Commission’s
observation that it is prudent for transmissiornvpders to plan for new transmission to meet
reliability needs or to consider upgrades that waabluce delivered power co8tsThe
presumption here proposed creates a workable “tiriggcriterion” by which to assess
applications for incentive rate treatment, but doaispreclude the applicant from demonstrating
that some incentive rate treatment may nonethélesgcessary. This type of “bright line
criterion” would apply to all applicants for incérd rate treatment, but it does not mean that the
same project would necessarily be routine for gplieant. As discussed more fully in response
to Question No. 34, what is or is not routine wolodddetermined on a case-by-case basis. A
principal indicator that a project is routine woldd that it is part of the particular transmission

provider’s core business obligations.

% Tracy Statement at P 12.
% Order No. 1000 at P 83.
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Q 24: Are there aspects of the Commission’s accoungj and ratemaking policies,
including the use of formula rates, that reduce omcrease the risks and challenges
of a transmission project? If so, how should the @nmmission take into account the
effect of its accounting and ratemaking policies irvaluating incentive applications?

The Commission has (correctly) noted that the disermula rates can mitigate the risk
of regulatory lag by expediting recovery of thetsasf new transmission construction through
rates and associated cash flow improvemerts the Commission explained lindiana and
Michigan Power Cq a cost-of-service tariff:

Permits immediate recovery of any increase in ¢tistss limiting [the utility’s]

risk and minimizing not only the risk of regulatdag, but also the risk of

disapproval. It will automatically make its allotveate of return on equity

regardless of whether it delivers the power or Midie steady stream of revenues

from such an arrangement provides the companyawtéry real advantage over
those utilities not operating under similar cossefvice tariffs®

This risk factor, the Commission has held, jussifielower return allowance.For this
reason, in those instances in which the Commidsasnpermitted or may permit the use of

formula rates® their use must be considered a factor offsettiegieed for other incentives.

9 See, e.gNortheast Utilities Service Co. (Re Public Sen@mmpany of New Hampshir&g FERC
61,269 at p. 62,053 (1991hdiana & Michigan Power Co4 FERC 1 61,316 at p. 61,739 (1978yuth
Carolina Generating C040 FERC 1 61,116 at p. 61,311 (1987).

% |Indiana & Michigan Power Co4 FERC Y 61,316 at p. 61,739.
99
Id.

190 By noting that formula rates have been recognézed risk reducing benefit to transmission owners,
Joint Commenters do not thereby intend to sugdestihey endorse the use of formula rates genesally
in specific instances.
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Q 25: In Order No. 679-A, the Commission stated thd[ijn general, we do not consider
that contractual commitments or mandatory projects,such as section 215 reliability
projects, disqualify a request for incentive-basedate treatment. Provided
applicants are able to demonstrate they meet the geirements of section 219,
including establishing the required nexus betweerhe requested incentive and the
investment, they may qualify for incentive-based rge treatments. A prior
contractual commitment or statute may have a bearig on our nexus evaluation of
individual applications.” [Footnote omitted.] Is the existence of a contractual
commitment to build a relevant factor in considerirg applications for rate
incentives?

Joint Commenters believe the answer to this questia resounding “yes.” The
relevance of a contractual commitment to buildgraission facilities should be self-evident.
The Commission itself has in the past held thayohgnincentive rate treatment to utilities for
undertaking what they are already obligated tosda the public interest’ Similarly, the
Commission recently stated in Order No. 1000 thdten conducting transmission planning to
serve native load customers, a prudent transmigsmnder will not only plan to maintain
reliability and consider whether transmission uggsaor other investments can reduce the
overall costs of serving native load, but also adershow to plan for transmission needs driven
by Public Policy Requirements?® Given that it would be imprudent not to builceded
transmission and that a public utility could bedém breach of contract if it didot build
transmission it was obligated to construct, thestjaa is not whether existence of a contractual
obligation is relevant, but rather, why should amentives be granted for complying with
contract obligations? There is little reason theve that incentive rate treatment would “make a
transmission owner try harder or work faster to plate a project” it is already obligated to

build.!*® Indeed, as noted elsewhere in these comment€dimenission’s current policies, by

01gee, e.g., New England Power P& FERC 61,093 at 61,477 (2001) (“This decissan the
public’s interest as it does not unjustly rewardANfBr doing what it is supposed to do.”).

192 Order No. 1000 at P 83.

103 Mertens Statement at P 7.
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awarding transmission rate incentives based omatg project costs, may actually retard their
deployment if delay will increase project costs aedce the awarded retuffi.

In Order No. 679-A, the Commission acknowledged &meobligation to build would be
a relevant factor in evaluating an applicationifmentive rate treatment, but it declined to find
that an obligation to build a project should didgyan applicant from eligibility for
incentives™® Just two months ago, the Commission, over Chairvidallinghoff’s dissent,
interpreted its pronouncement in Order No. 679-Atating only that the existence of a
contractual obligation to buildc6buld be” relevant to an application for incentive rate
treatment® It rejected the transmission owner’s contractimigation as a factor on the ground
that the challenging parties had not demonstratedascontractual obligation to build was
relevant®” Joint Commenters urge the Commission to abarfiierapproach and recognize that
the existence of a contractual obligation to bisld critically relevant factor warranting a
decision that the award of transmission rate ingestis inappropriate.
Q 26: The Commission has encouraged the joint ownghip of transmission facilities but

declined in Order No. 679 to make it a requiremenfor receiving incentives.

[Footnote omitted.] Does this approach adequatelgccount for the benefits of joint

ownership? Are there other approaches to providingncentives that encourage joint
ownership of transmission facilities?

As Mr. Tracy notes in his attached Statement, ‘oinde reasons frequently given by
applicants for incentive rate treatment under ONi®r679 is that the project’s large cost in

relation to the utility’s existing rate base cresatash flow problems and other substantial

% d. atP 7.
1% Order No. 679-A at P 122.
1% Northeast Utilities Service Co. and National Gri®®,135 FERC 61, 270 at P 19 (2011).
107
Id.
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risks.™® “Joint ownership of a transmission project,” klains, “diversifies the risk of the
undertaking and may obviate the need in whole gair for transmission incentive8”
Accordingly, Joint Commenters urge the Commissgretjuire an applicant for incentive rate
treatment to demonstrate: (1) that it has constigmat ownership; and (2) why joint ownership
either was infeasible or would not suffice to owene the risks associated with the development
of a project.

Q 27: Are there specific criteria the Commission sbuld use in evaluating whether and
how to adjust certain incentives to account for thempacts of other incentives?

Joint Commenters believe that return-enhancingitives generally should not be
permitted where the applicant can demonstratettsabuld qualify for risk-reducing incentive
rate treatment. This issue is addressed moreifullgsponse to Question Nos. 28 and 34.

Q 28: Do certain incentives sufficiently mitigate e risks and challenges of a transmission
project so as to obviate the need for granting othiencentives, or warrant
adjustment in the level of those incentives? Fomxample, should granting 100
percent CWIP and recovery of the costs of abandoneaalant affect the evaluation of
a request for an incentive ROE adder based on a pject’s risks and challenges?

The short answer to the Commission’s questionss Y detailed in the attached
statements of Mr. Tracy, Mr. Behrns, and Mr. Mestetsk-reducing incentive rate treatments
such as abandoned plant protection and/or CWIPdwaloNiate the need for return-enhancing
incentives. This issue is addressed more fullpweh response to Question No. 34.

Q 29: Should the Commission limit the application bincentives to the cost estimate
utilized for including or retaining the project in the plan submitted through the

regional planning process? If so, which incentiveshould be applied to the cost
estimate, and which should be applied to all pruddty incurred costs?

The answer to the first part of Question No. 2@earerally, yes. But Joint Commenters

would modify the policy slightly to require thatetlincentives apply to the cost estimate in

1% Tracy Statement at P 25.
109 Id
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existence at the time the applicant seeks incenditeetreatment from the Commission. As Mr.
Mertens recommends in paragraph 11 of his Staterftaete may be several stages in a regional
planning process at which revised estimates obgegi’s cost are submitted. These differences
become irrelevant if the Commission’s policy iditoit the applicant to enhanced returns based
on the estimates of project costs in existencheaatiine the applicant seeks incentive rate
treatment.”

As to the second part of the Commission’s questlomt Commenters assume that the
only incentive rate treatment to which this quesi®relevant is the rate of return adder. In that
regard, the adder should only apply to the estithatst of the project. As explained directly
below, no incentive adder should apply to any portf actual costs that exceed the estimate,
regardless of whether the costs incurred by thécgp were prudent.

The central purpose of the Commission’s incentate policies under Order No. 679 is
to encourage transmission providers to construstarel innovative transmission projects to
improve reliability and reduce the cost of transiua congestion to benefit ratepayers in a
timely and efficient manner. The nexus test unidat Order, if properly applied, would obligate
applicants to tailor their incentive requests st objectives. In the years since adoption of
Order No. 679, however, the Commission has allogxay transmission provider granted ROE
adders the right to apply these adders to the atémosts of their projects, not the costs
estimated at the time they applied for the add#ractual project cost never deviated
substantially from the applicant’s estimates, thit would be largely irrelevant. But the reality
is that the actual costs of transmission projettecent years have routinely, and in many cases,
dramatically exceeded the prior estimates of ptgponsors — even though project estimates

will themselves ordinarily include a significantntingency factor to account for the uncertainty
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associated with cost estimation. The result is¢basumers have been required to pay millions
of extra ROE dollars because the ROE adders haedqgplied to these very large cost
overruns.

There are, logically, only three explanations fansmission project costs to exceed
estimates: (1) that the cost increases were thit fscircumstances beyond the transmission
developer’s control; (2) that the transmission digvers intentionally understated those costs; or
(3) that the transmission developers in good faittierestimated the project costs. But in each
case, as discussed below, the application of therad the ultimate project cost rather than the
applicant’s estimate is either counterproductiveabbest unnecessary. Joint Commenters
discuss each possibility in turn.

To be sure, increases in transmission costs frogmat estimated levels are often
outside the control of the project sponsors. Quob £xample would be changes in construction
costs that result from unanticipated changes ifored) labor market$®® Changes in material
costs are likewise influenced by unpredictabletfiations in global demand for those materials.
But allowing the adder to apply to cost increageshated to these factors irrationally rewards
the transmission developer for doing nothing. hd&d No. 679 terms, there is no nexus between
the application of the adder and the result todieesred. And worse, applying the adder to the
project’s actual, higher cost createdisincentivefor the transmission developer to ascertain
whether a cost is truly beyond its ability to cehtrlf costs exceed projections, the sponsor will

earn the adder on the cost overttinindeed, to the extent the adder is intended to@age

"9 Tracy Statement at P 22.
11 Behrns Statement at P 11. As Mr. Behrns thetessta

In my experience there is a range of utility coridhat would be considered prudent by
regulators. But within this range, the utility hamsiderable discretion in its business
decisions. If utility management knows that itluié allowed a higher return on the costs of
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timely completion of projects, applying it to actpaoject costs creates the opposite incentive.

If construction or materials costs are rising tlyloircumstances beyond the applicant’s control,
the applicant will actually have the incentive &lay project completion and benefit from
application of the adder to the now-higher rateebas

Take next the case where the project costs wezatinhally understated. Such an
underestimate would have unfairly biased the trassion planning decision in favor of the
project and against other possible alternativesenaatificially to look less competitive and
hence uneconomic. The transmission owners shatlderrewarded with an incentive adder in
such circumstances. And while the intentional epsesentation of project cost estimates might
otherwise be punishableft could be detected limiting the adder to estimated project costs
will serve the prophylactic purpose of preventihg problem before it occurs, without denying
applicants the right to seek ROE adders basedesnkibna fidecost estimates.

Finally, an honest but erroneous underestimatbeptoject’s costs should not justify the
adder either. By its terms, the project estimaf@asented the transmission developer’s
reasonable expectation as to the costs of comgl#tmproject and, under typical utility
practice, the estimate also included a substartiaingency factot* It is not only fair, but
logical to assume that if there was a nexus between thex aehd the transmission developer’s

decision to proceed with the project, it was basethe transmission developer’s project cost

a new transmission project than the normal ROBnaiwe, where there is a close decision
about how to proceed on a project, it will haviiditlisincentive to choose the more
expensive approach. Worse, it will actually haweiticentive to take the more costly route,
as long as its decision is broadly within the raofya utility’s discretion. It would be
unsound regulatory policy, in my opinion, to rewéhnd utility for such a decision. Yet that
is precisely the effect of a policy that would alleransmission owners to earn ROE adders
on the ultimate costs of their projects.

Berhns Statement at P 11.

112 5eeMertens Statement at P 9.
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estimates®® In other words, the transmission developer wapaned to proceed with the project
at its projected cost. There is no rational redsaeward the transmission developer for
mistakenly underestimating the project’s actuat eathe entity will still earn the full base rate o
return on the higher, actual project cost (assurtiiegcost was prudently incurred) and will also
earn an incentive adder based on the capital itastpected to incurs* But if the transmission
developer earns an incentive adder on the costuvat will be rewarded not only for
undertaking the project, but for coming in over geid An adder in this circumstance sends
exactly the wrong message — not merely reducingrémsmission developer’s incentive to
contain project costs but rewarding it for poorfpenance™

The limitation urged here on the availability oétadder self-evidently does not impinge
on reasonable shareholder expectations about tiklanity of the adder. Having made a good
faith representation to the Commission that thesbiger could build a project at a certain
estimated cost, including a contingency factor, laaing asked for the adder based on that
estimate, the transmission developer and its shitets would not have a reasonable
expectation that the company would earn the incergtdder on cost overruhis. Nor is it in any
sense unfair to limit ROE adders in this way. s noted above, the Project developer will
still earn the base ROE allowance on the projexfsal cost, even if that cost substantially

exceeds the developer’s estimates (as long a®#ts were prudently incurretf)’ Projects for

113 Id

114 statement of Ron Behrns at PP 9-10.
115 Id

118 SeeMertens Statement at P 9.

171d. at P 12. To illustrate, suppose, for example tha@pplicant for a transmission ROE adder

estimates the cost of its project at $100 milliout, the actual cost turns out to be $150 millitithe
base ROE is 10% and the adder is 1%, the apphadrie allowed the 10% ROE on the $150 million
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which ROE adders are sought, moreover, will usuadysubject to a planning process where the
estimated costs of the project, which may be comgetith other projects, will influence
whether it is approved. Again, the applicant sHodt be rewarded with an added return where
the ultimate project cost, had it been known eantreght have resulted in the planning body
choosing an alternative solution.

The Commission should not underestimate the peumceffect that tying ROE adders to
ultimate project costs has on consumers. Jointr@amters recognize the need for additional
transmission infrastructure. Even without transmois adders, however, the cost of transmission
plant in rate base has jumped dramatically in regears. In many regions, transmission rates
have more than doubled in the middle of a recess8mif consumers are going to be asked to
foot the bill for this needed expansion, they nagsslurances that they will be paying no more
than is reasonably necessary to get needed tragiemiscilities built. If ROE adders remain
tied to actual costs, the continuing sharp increas@roject costs experienced in recent years
means that the adder has become inflated and orgdstve been getting a windfall they were
never really expecting. What was once sufficiagentive to jumpstart a project becomes a
bonus for coming in over budget — a result whighgdéfinition, had nothing to do with the
positive efforts of the project sponsor. It isfasompany management had voted to offer its
CEO a $1 million bonus for bringing a project inttme and within budget, but promised twice
the bonus if the project came in late and at doitbleudgeted cost.

The Joint Commenters emphasize here that theirecorabout cost overruns is not about

the prudence of utility conduct. Public utilitiasz not entitled to recover imprudently incurred

project cost, but will not be allowed the 1% adderthe $50 million by which the project’s costs
exceeded the original $100 million estimate.
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costs, much lessraturn on rate base inflated by imprudent conduct. Tdreern is to eliminate
thedisincentivefor cost containment inherent in granting ROE asltb@sed on actual cost.

Q 30: How could such an approach be implemented? Wit this approach work in all
regions of the country? What processes for develam, evaluating, and updating
cost estimates must be in place within regional trasmission planning processes to
facilitate such an approach?

As noted in response to Question No. 29, there ise®d to update estimates if the
Commission were to confine incentive adders toahi@icant’s estimate of project costs at the
time it applies for incentive rate treatment. Tdpproach not only avoids differences in
estimating processes among regions, it comportdlywvah the investment decision-making
process. These points are explained in detaiierStatements of Mr. Tracy and Mr. Mertens.
As Mr. Tracy states:

Despite likely differences in the way cost estimafprocesses may vary from
region to region, | think there is a generic apphot this problem that
transcends regional differences. There may, fangple, be several stages in a
regional planning process at which revised or ugtlastimates of a project’s cost
are submitted. For purposes of incentive ratenggionwever, the focus should
be on estimates in existence at the time the apyl®eeks incentive rate
treatment. At the time an applicant seeks a ratetarn adder, it should include
the most recent estimate of the project’s cost timdrehat estimate has been
submitted to a regional planning organization tiagiauthority or, in the absence
of such filings, to its own management. Presumabn applicant believes an
incentive ROE adder is necessary, it has likewsselkided that the revenues
produced by the adder, as applied to the then-asuhcost of the project, are
sufficient to undertake the project. Where the @pplt then experiences actual
costs that exceed its estimates, and those costespmgdently incurred, it is my
understanding of conventional ratemaking that tilgyuwould be allowed to

earn its standard return on the total cost of dodifies!*®

Mr. Mertens similarly observes:

There are, of course, many reasons why the acbséd of a transmission project
may exceed the estimated costs. Imprecision igsghenature of an estimate.
But my uniform experience in the gas and elechdustries is that when utilities
make decisions to invest in new infrastructure guoty, including transmission

"8 Tracy Statement at P 23.
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projects, they do so based on their estimateseofdists they expect to incur.
Those projects are approved because they meatahterancial hurdle rates
based on the same estimates that they initiallp@ack to the FERC for approval.
There may be some very limited instances in whiehavailability of an
incentive return provides the utility with the intps to undertake a transmission
investment, but the decision to proceed is basat@estimated cost of the
project and the expected return on that estimatet! ¢

As Mr. Mertens, a former Vice President for Elecffransmission Services at Westar,
added: “My experience and training leave me ceittah no rational utility would turn down an
opportunity to invest in a needed transmissiongmiojhat allowed it a supranormal return
allowance on its estimated project costs evenvikite allowed only a normal return on project
costs that exceed its estimates at time of appro¥al

The reform proposed in these comments is well withe Commission’s discretion. The
reform proposed also tackles a problem the Comaonissself recognized years ago, namely that
allowing a project sponsor an ROE adder withoutst@mts tied to cost containment means
there would be no incentive to complete projectsime and within budgéet!

One other aspect of the Commission’s approach de¥o. 17 bears comment. There,
the Commission sought to address the cost oveonoetn, not solely by limiting the incentive
to estimated costs, but by adjusting the actuallase upward if the project’s actual costs were
below budget:

In an effort to discourage cost overruns, the Cossian adopted the concept of

an Incentive Rate of Return (IROR), a one-time sithjient to rate base that

would have the same effect as varying the allovetel of return over the

operating life of the pipeline. The adjustment Wioeither increase or decrease
the rate base attributable to equity financingeteling on whether or not the

119 Mertens Statement at P 9.
1201d. at P 10.

121 Northern Border Pipeline Co52 FERC { 61,102 at 61,492-93 (1990ygfthern Border”)(citing
Order No. 17]ncentive Rate of Return for Alaska Natural GasiBortation Systen® FERC 61,199
(1978) (“Order No. 177)).
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project was completed within budget and on schedélene-time adjustment,
increasing the equity component of Northern Bosdeate base in the project, was
made shortly after Northern Border commenced opeydd reflect the fact that
the project was completed under budget and on s&&Ed

The principal concern with such an approach to costainment is that applicants for
incentive adders would then have the incentivafiate their cost estimates so they could claim
the adjustment for coming in under budfét.Joint Commenters, as a group, do not, therefore,
endorse this approach to cost containment. BbeilCommission were to consider a cost
containment adjustment of this type, they are reagent that two safeguards would need to be
put in place to protect the integrity of the estimg process. First, the adjustment for coming in
under budget should be limited to those projeds ltlave been subject to, and approved by, a
comprehensive, open, and transparent regionalmiige®n planning process that gives
significant weight to project costs as a criteri@econd, the adder should be limited to those
instances where the applicant could demonstratettfaed competition for construction of the

project or a substitute and that this competitionstrained its incentive to inflate estimates.

122 Northern Border52 FERC { 61,102 at p. 61,492-93 (citing Order N). As the Commission noted,
the one-time adjustment it proposed had the safeetels varying the pipeline’s return allowanceeTh
Commission contemplated that if the pipeline progaome in under budget, it would be allowed to
capitalize — and thereby earn a return on — thimgavBut the same result could be achieved by
allowing the transmission developer to earn a sadmaewigher adder when its project is completed at
less than budgeted cost. The adder adjustmentvpoatiuce the same level of return dollars asaf th
project had come in at budget. A simple numesaimple illustrates how this would work. Assume
that the expected cost of a project was $100 miltiollars. If the project is completed at thatt¢be
transmission owner would earn an incentive add&lahillion. Now assume that the project is
completed for $75 million. In that case, withoatadjustment, the transmission owner’s incentive
adder would be worth $750,000. The adjustmenudsed here would increase the adder from 100
basis points to 133 basis points so that the tresséom owner would still have the ability to earh $
million in adder-related revenues.

123 Material modifications to a project that has bgeanted or conditionally granted incentives would
give rise to similar concerns. The Commissionecily has determined that allowed or conditionally
allowed incentives do not automatically apply graject has been significantly modified subseqoent
the incentives determination. Rather, in the eedubstantial modifications to a project, thejgco
developer must submit a new filing that demonssrateexus between the requested incentives and the
features of the redesigned project and otherwissfisa the Order No. 679 requiremententral
Maine Power Cq.129 FERC 1 61,153, at PP 15-16 (2008h;g denied135 FERC { 61,236 (2011).
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Q 31: If a change in cost estimate is not due toetfailure to contain costs but instead
reflects the real cost in building the proposed trasmission line, should the
Commission take that consideration into account, ahif so, how?

The question reflects a misapprehension aboutetieons underlying the need to reform
the Commission’s incentive rate policy. There wikvitably be projects the costs of which
exceed the applicant’s original estimates, poténtiar reasons wholly beyond the applicant’s
control. But a problem with the Commission’s catrgolicy is that it rewards transmission
owners for exceeding estimategecisely these circumstanceln other words, they will earn
an added return simply because they did not ordcoat contain project costs. As Mr. Mertens
explains in his statement, the applicant will biéselecision whether to proceed with a project
on its original estimate of project costsAllowing the applicant a return on the ultimatesicof
the project gives no added impetus to the applidaritsimply bestows upon it a windfall
because costs turned out higher than it expeétdd. other words, the adder is larger, not
because of the applicant’s industriousness, budusecof factors beyond its control. As the
Commission held ilNew England Power Pooan incentive mechanism under which the
applicant “stands to gain, regardless of costsaltely incurred,” even if the added costs are not
“offset with lower energy costs,” is not in the picbnterest!*

There is one further problem posed by the appresagigested in the Commission’s
guestion. The question implies that return addalicontinue to be granted based on ultimate
project costs and that the applicants will retaiohsadders if they can establish, after the fact,
that the costs of their projects exceeded thegimai estimates for good and valid reasons. But

the inquiry contemplated by this approach woulatdenterproductive. An inherent defect in the

124 Mertens Statement at P 12.
125 |d
126 New England Power Pod®7 FERC 1 61,093 at p. 61,480 (2001).
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Commission’s current policy, as discussed by MeBsasy, Behrns, and Mertens in their
respective Statements, is that it creates a distiveeto contain costs. Suppose that the applicant
could prove that cost overruns above its estimate not the result of imprudence. Would that
entitle the applicant to earn the adder on thesgtty actual costs? As Mr. Tracy notes in his
Statement, a utility might well be acting withiretbounds of prudence but still not taking all
measures available to contain project c&s$t&Vhen faced with two plausibly reasonable
options, it will be inclined to take the option thacreases project costs. As Mr. Tracy
explained the problem:

| do not mean to suggest that there cannot baregie reasons why a project

applicant’s ultimate costs will exceed its estirsat®uring periods of rising

commodity or labor costs, for example, ultimatej@ebcosts may well exceed

estimates, even estimates that contain contingitgrs. But human nature

being what it is, a developer, without being impent] might well put forth less

than its best efforts to contain project costs wimamagement knows that
shareholders will actually benefit if costs amt contained?

Conducting an examination of whether a utilitygasons for exceeding project
cost estimates were valid or not would simply erfmtee Commission in an irrelevant inquiry

that itself may produce ambiguous answers. Coeiyeras noted earlier, there is no disincentive

127 Tracy Statement at P 22. The Commission itselfsumgested that a utility’s conduct will be
considered imprudent only if the challenged costs‘attributable to patently unreasonable managémen
action”:

The traditional tool for cost control in pipelinerstruction has been regulatory oversight, with
the attendant threat of disallowing any investniemrudently incurred during construction. Such
a regulatory approach, however, is a blunt instnirtigat is effective only to counteract extreme
cases of management's lack of foresight or diligeBefore any costs may be disallowed from
the rate base they must be shown to have beendptly incurred, which implies that only
those costs attributable to patently unreasonahleagement action may be disallowed.

Incentive Rate of Return for the Alaska Natural Gamsportation SystemFERC Stats. & Regs,
Proposed Regs, 131,996 at 31,861 (1978).

128 Id
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created by limiting the applicant’s return addethte project’s estimated costs since it will
continue to earn a normal return on the actuaki@ntly incurred costs of the projeét.

Q 32: Should new reporting requirements be in placéo allow the Commission to audit
compliance with a requirement to limit incentives b some project cost estimate?

Joint Commenters have discussed above the protiatahcentive adders apply solely to
the applicant’s estimate of project costs at thetit applies for incentive rate treatment. That
estimate, as Mr. Mertens states, will routinelyluile a substantial contingency factr. The
benefit of this approach is that it does not regjtiie Commission to revisit the accuracy of the
original estimate; that estimate establishes tieupound on the value of the incentive,
equivalent to a fixed paymetit. This approach would not obviate the need for ipg
requirements to audit compliance, but it would difgphe process. The utility would simply be
required to demonstrate in a compliance filing rgft®ject completion that its rates reflect
application of the adder to the estimate of propests contained in its incentive rate filing.

Q 33: The Commission has general ratemaking policsewith respect to CWIP and

recovery of abandoned plant costs, as discussed del Pursuant to Order No. 679,

incentives above and beyond those general ratemakjmpolicies may be requested on

a case-by-case basis. Would it be appropriate tomeve these issues from the case-

by-case analysis of incentive requests, in favor ekploring changes to the

Commission’s general ratemaking policies? What wodl be the impact on

ratepayers of revising these ratemaking policies ather than authorizing higher
levels of CWIP or recovery of costs of abandoned aht on a case-by-case basis?

The Joint Commenters do not oppose allowing thevery of CWIP and abandoned
plant costs in cases where the specific risks@tridmsmission project under consideration merit

such rate incentives. They propose in respongriegstion No. 34 below a framework for the

129 Behrns Statement at P 10; Mertens Statement @t Rrdcy Statement at P 24.
130 Mertens Statement at P 9.

1311d. at P 12 (“since the utility would be allowed amat return on its entire investment, limiting the
adder to the project’s estimated cost is just a @fagyuantifying how much of an incentive the
Commission will allow and ensuring that the codtthe adder do not outweigh its expected benefits”)
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Commission’s consideration of requests for transirsrate incentives, including recovery of
CWIP and abandoned plant costs. They do, howepense making recovery of CWIP or
abandoned plant incentives routine components whalratemaking. Not all transmission
facilities projects merit such rate treatment, antlall of them should be given it. Such policies
could lead to the undertaking of projects withosu#iciently rigorous assessment of the costs
and benefits of those projects, simply becausewunass would be effectively insuring the
developers in all instances. This, in turn, cquioduce unjust and unreasonable transmission
rates.

If, however, the Commission nonetheless choosesate recovery of CWIP and
abandoned plant costs a routine feature of trarssmmsatemaking, it should impose a rebuttable
presumption that these incentives eliminate thel heeany ROE incentive adder or other
return-enhancing rate incentives. Otherwise, thm@ission’s transmission rate incentive
policies will continue to be too one-sided, favgrilevelopers at the expense of consumers.

Q 34: The Commission stated in Order No. 679 that had not established specific

eligibility criteria or conditions for incentives because it would limit the

Commission’s flexibility with respect to its appliation of the Rule. The Commission

is interested in receiving comments regarding whetr the establishment of criteria

for eligibility for particular incentives would enh ance regulatory certainty and

predictability and serve to further encourage apprriate investment in

transmission infrastructure. Should the Commissiorestablish specific criteria or

conditions that applicants must meet in order to beeligible for these individual
incentives?

The Joint Commenters generally believe thatases where incentives are approprjate
risk reducing incentives such as CWIP and abandptsed incentives are the incentives that
should be considered first, and that they are gdigehe only appropriate incentives for projects
of intermediate risk, as described below.

The Joint Commenters propose a framework for a mgoeous application of the
“nexus” test, based on the concept of a gradugiptbach to incentives calibrated according to
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the identifiable risks associated with specifiafiaission projects. The criteria suggested in this
proposed approach for establishing incentives seeknulate, in concept, the principles applied
by doctors in prescribing antibiotics. Doctors htigot (in fact, should not) prescribe antibiotics
at all for routine infections, especially virusdfthey do prescribe, they select a type and desag
that will address the infection with the least polesinterference with the patient’s normal
metabolism. For more serious infections, doctalsimecrease the strength of the antibiotic or
choose one that is less often prescribed. Docésexve certain highly potent antibiotics for the
most severe infections that cannot be resolved dng rstandard prescriptions. By systematically
applying such a graduated approach, the Commissiorachieve the objective articulated in
Order No. 679 of “tailoring” incentives to projeatsks*?

a. Low Risk — There Should Be a Rebuttable Presumpn That Incentives

Will Not Be Available for Projects That Are Routine or Have Alternative
Sources of Funds.

In common parlance, the term “incentive” impliestimulus or provocation for a desired
activity.®*® Conceptually, incentives are neither necessargppropriate to encourage
transmission projects that are or should be unkientan the ordinary course of a transmission
provider’s business or that are not distinguish&taen projects commonly pursued by other
developers. Consistent with this principle, ther@assion should apply a rebuttable
presumption that incentives will not be availaligtojects that the transmission provider is
obligated to build by contract or tariff, that arecessary to comply with North American
Electric Reliability Corporation (“NERC”) Reliabtlf Standards, or are otherwise not

substantially different from other projects routineonsidered through a regional planning

1325ee0rder No. 678 at P 26.

133 This understanding of the term is consistent WithCommission’s observation at P 26 of Order No.
679 that it does not view incentives as simplyfarfus’ for good behavior.”
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process. For similar reasons, many of the Joimhi@enters believe there should be a rebuttable
presumption that incentives will not be availalde ffrojects where the project developer has
elected to forego alternative sources of fundeng, project participation funds from other Load
Serving Entities in the region that would be expddb pay the costs of the project in their rates
or project participation funds provided by othepesienced project developers interested in joint
participation.

The Commission has stated on multiple occasiortarnthantives may not be appropriate
for “routine” projects:>* But in practice, it often has been difficult tentify characteristics that
define a “routine” project. Logic supports a coctien between the concept of a routine project
and a course-of-business purpose for pursuingjagtrolf a transmission project is necessary to
satisfy a contract or tariff obligation, that olaigon ordinarily should be sufficient to support
development of the project. Similarly, complianaéh NERC Reliability Standards is part of a
transmission provider’s core business purpose. Réimbility Standards themselves (and the
potential penalties for non-compliance) generdtgudd be sufficient to support development of
projects needed for Reliability Standards compkanthere should be a presumption
(potentially rebuttable through a demonstratiommdisual circumstances) that additional
incentives will not be available for projects tha¢ grounded in such core business activities.

The definition of “routine” also should include arsparative dimension. A proposed
project would not be routine if it has specific cnaeristics €.g, technology, configuration,
siting challenges) that establish a significantidicsion from other projects approved through the
relevant regional transmission planning processnveérsely, a project that is not materially

distinct from other projects planned for the relgvagion should be considered routine and,

134 See, e.gQrder No. 679 at P 948altimore Gas & Elec. Cp120 FERC 61,084 at PP 48-55 (2007),
order denying reh’'g123 FERC { 61,262 (2008).
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therefore, not eligible for incentives. The Comsios should not entertain applications for
incentives based upon the bundling together ofiplalprojects that, individually, are routine.
Likewise, the magnitude of investment in a paracydroject, by itself, does not necessarily
demonstrate that a project is risky. The Commisslearly should not accept any suggestion
that all transmission projects are non-routinechsal premise would be fundamentally
inconsistent with the concept of incentives andptymvould inflate returns on all transmission
projects (either directly or by shifting ordinarydiness risk). That result also would violate the
FPA by authorizing returns in excess of levels eisded with investments of comparable risk.

For similar reasons, the Commission should appgbattable presumption that
incentives will not be available where a transnoissieveloper has made a voluntary decision to
forego funding from other sources. It is logiaabresume that a transmission developer that has
rejected reasonable offers of joint project finahparticipation by other entities does not require
incentives to invest in the project. Likewise,rthés no apparent need for incentives where a
transmission provider voluntarily agrees to funtdnvwek upgrades that interconnection
customers otherwise would be required to fund uageficable Large Generator
Interconnection Procedures. By taking advantagdtefnative sources of funding, a
transmission developer can substantially reduceiske associated with project developmeént.
While the point of incentives is to encourage ataeqe of prudent risks, incentives should not
have the perverse result of discouraging transonsgevelopers from mitigating risks and

reducing project costs where possible.

% Tracy Statement at P 26.
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b. Intermediate Risk - If the Project Has Significant and Demonstrable Risk
Elements, Some Risk-Reducing Incentives May be Apgppriate.

The Commission should consider risk-reducing ingest such as CWIP, recovery of
abandoned plant, and recovery of pre-commerciatldpment costs, for projects that have
significant and demonstrable elements of risk.kRiements that appropriately could justify
consideration of risk-reducing incentives incluaeegptionally difficult siting challenges, use of
an innovative technology with limited performanegaj and disproportionate and non-avoidable
financial burden. Mitigating risks of these typeay benefit consumers by supporting
development of projects that are needed but thasimission project developers, without such
mitigation of risks, might seek to avoid or defer.

Most transmission projects, by their very natuagse siting and permitting challenges,
and the Commission should not accept generalizslof environmental or right-of-way
issues as justification for incentives. Howevdngwe the transmission developer provides
evidence of specific and unusually difficult sitimgues, the Commission should consider
incentives (such as recovery of prudently incuabdndoned plant costs) designed to mitigate
the risks.

Likewise, if a proposed project will utilize a praamg new technology with limited
performance experience, risk-reducing incentiveyg beappropriate. The Commission,
however, should apply appropriate “book-ends” whretensmission developer seeks to justify
incentives based upon use of innovative technoldgge of a relatively new technology that
nevertheless has a well-documented performancedaoal is widely recognized generally
should not be sufficient to receive incentives.thfd other end of the spectrum, the Commission
should not encourage transmission developers wstrmulti-millions of dollars in untested

experimental technology by shifting all the assterdaisk of that investment to customers. The
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Commission should make explicit that the “prudedmtigurred” standard applies to all
abandoned plant costs for which transmission deeetoseek recovery, including any such costs
associated with investment in innovative technaegi

It also would be appropriate for the Commissiordasider risk-reducing incentives
where an individual transmission project involvesafiguration or scope that would impose an
extraordinary and unavoidable financial burden. evéithe transmission developer demonstrates
such circumstances, permitting full recovery of ®Wtiay mitigate cash flow burdens. Full
recovery of prudently-incurred abandoned plantsatto may be appropriate where the
transmission developer demonstrates that the fiklse associated with recovery of half of
abandoned plant costs (as permitted under the Cssionis standard policy) would be so great
as to threaten the transmission developer’s firgustability or increase its overall costs for
capital.

C. Highest Risk — Joint Commenters as a General RellFavor Risk Reducing
Over Return-Enhancing Incentives.

Even where a transmission developer demonstraaes throject involves exceptionally
high risks, the Commission should seek first toradsl such risks through risk-reducing
incentives. To return to the antibiotics analdbg Commission should reserve consideration of
return-enhancing incentives.g, ROE adders) only for those specific circumstandesre risk-
reducing incentives cannot adequately mitigateifipend demonstrable risks associated with a
project that is reasonably expected to producedfgignt benefits for customers.

The Commission should consider risk-reducing ineestprior to considering return-
enhancing incentives, as risk-reducing incentivesaore likely to promote necessary
infrastructure development at a reasonable costriétarn-enhancing incentives. Although

financial analysts and risk managers regularlynateto monetize risk, the outcome of that
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exercise is inherently imperfect. Further, risks lgkely to change over time, and a return-
enhancing incentive that may be reasonable attage &f a project’s development may
overcompensate for risks or under-compensatedks if the risks are assessed at a different
stage. By contrast, the benefits of risk-reduamogntives are both more certain and more
durable and, therefore, more likely to achieveititended results.

In light of the anticipated effectiveness of rigducing incentives, the Commission
should consider application of return-enhancingimives only in very limited circumstances.
The risk must be assessed on a project-by-progsis b Likewise, the efficacy of different types
of incentives may vary among project developemntCommenters expect that risk-reducing
incentives will be sufficient to encourage devel@mteven of very high risk projects by most
developers.

The unusual characteristics either of a specifoggat or a project developer might justify
consideration of return-enhancing incentives iragrspecific cases. If this does occur,
however, there can be no justification for awardmth risk-reducing incentivemndreturn-
enhancing incentives for the same project. Riskicang incentives mitigate or eliminate project
risks to developers and shift those risks to trassion customers. Where risk-reducing
incentives apply, there is no rational basis fsparanting the project developer any incentive
that increases expected return above a level tbakdwesult from application of the
Commission’s generally applicable and well-devetbpse of return policy. Transmission
project developers seeking return enhancing ineesitnust, therefore, shoulder the associated
risks of their projects, rather than seeking th&t béboth worlds — shifting of risks to

transmission customers and enhanced returns basbdse shifted risks.
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As a necessary first step, the Commission mustrstaded the risks that a proposed
project actually faces. Traditional risks faceddbyost any transmission project include the
relatively minor risk of non-recovery of some portiof the costs of a completed project
(prudence review), and the risk inherent in therpiéing and siting processes that vary across
the country and may lead to project cancellatideradignificant sums have been expended
pursuing it. In addition, some companies can fash-flow constraints during the period of
time when investments must be made but before ezgas allowed. On the other hand,
projects of unusual scope.g, those involving innovative technology to sohamplex
reliability or congestion problems, may presentitioal risks beyond those faced by more
conventional projects. The Commission must caefdentify the types of risk present in each
case-*® There can be no substitute for an analysis ot viles a specific project actually faces
before consideration of incentives begins. The s&ep is evaluation of risk-reducing incentives
that could help reduce those risks.

1. Full Recovery of Construction Work in Progress.

Full recovery of 100 percent of prudently-incur@/IP for certain transmission
projects squarely addresses the cash flow riskaghyalicants state may arise: (1) when
expenditures are made during lengthy or compléxgsdr regulatory approval processes; or (2)
because of financial constraints within the utilftgxpenditures for the project represent a
significant portion of the company’s working capitallowing ongoing recovery of one
hundred percent of CWIP in lieu of an allowanceftords used during construction (“AFUDC")

can give transmission providers access to impraast flow during the period the line is

13 |ronically, a project approved in a transparent emtlusive regional planning process, and thus
qualified for the rebuttable presumption regardiaig incentives, likely faces less risk of a susfiéds
prudence challenge than projects that have not eesioped through such a process.
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undergoing permitting and construction. In certases, applicants have provided evidence
demonstrating cost-savings to consumers associatieghaying expenses currently rather than
requiring the utility to carry those amounts. Thechanism can also mitigate the abrupt rate
increase that can accompany a large project gatogservice. Commissioner Norris’ partial
dissent to two 2010 transmission rate incentivexdd makes this point. Recovery of CWIP
can produce benefits to ratepayers, especiallyevier company can demonstrate real savings.
Accordingly, use of this mechanism can sufficierttidress the challenges faced by projects
such as the “Intermediate Risk” projects descrihieove.

2. Abandoned Plant Protections.

Recovery of one hundred percent of prudent abartitvaasmission plant facilities
costs, when abandonment of a project is not thecehar fault of the transmission developer,
addresses the risk that opposition in the perngifhrocess may result in the denial of necessary
permits, or issuance of an approval so weightetd eonditions that the project becomes
infeasible. Abandoned plant protection can opexatan incentive to encourage transmission
developers to invest in needed facilities withaarfthat they will not recover amounts expended
pursuing projects that never go into service. Reppof abandoned plant costs for meritorious
transmission projects that are found to be need@ttlusive, regional planning processes, such
as those described in the discussion of “Internted®ask” projects, may well be appropriate.
Such a process should provide necessary assutaice pproject has been found to be the best
overall solution for customers in a region to addra particular need. However, entities that

choose to forego participation in a transparemiusive planning process should assume the risk

137PJM Interconnection, LLC133 FERC 1 61,273 (201@klahoma Gas & Elec. Co133 FERC |
61,274 (2010).
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that a project will later be deemed unnecessary pgrmitting authority, and ratepayers should
not be required to fund such a developer’s decigdnllow a more speculative approach.
Recovery of abandoned plant costs does raise #nsiqn of how the Commission will
determine whether a specific abandonment is ootisvithin the control of the project
proponent, especially when the project is canceallesito unacceptable permit conditions.
Where a project, and its subsequent abandonmeappi®ved through such an inclusive,
transparent planning process, the Commission amirdider this as one factor in its evaluation
of a utility’s claim for recovery of abandoned gl@osts. Similarly, abandonment due to project
cancellation by unaffiliated generators for whible project is intended could also qualify as a
factor for consideration. However, cancellatioraafeneration project affiliated in some way
with the transmission developer, which leads tacelation of a transmission project, should not
satisfy the standard for recovery, as such a ckaticel is within the control of the developer.

3. Commonly Used Incentives Should Not Become Roné Ratemaking
Tools.

Just as a doctor should not prescribe antibiotitdsont seeing the patient and verifying
that the ailment is one that an antibiotic can Ikesdhe Commission should not routinely permit
incentives that depart from traditional ratemalqmigiciples without verifying that the incentives
are both necessary for the project and appropioatdne level of risk the project faces. The
traditional exclusion of fifty percent of both CWé#Ad abandoned plant from rate base was
derived from the principle that only investmentattare “used and useful” to consumers should
be included in utility ratéd® and longstanding precedéfit. While the Commission has found

reasons to deviate from this principle in particdases, it is difficult to make broad

138 James C. Bonbright, Albert L. Danielson & David&merscherPrinciples of Public Utility Rates,
Public Utility ReportsVirginia, at 246-47 (1988).

%9 Hope,320 U.S. at 60Bluefield 262 U.S. at 679, 692-93 (1923).

78



generalizations about whether any particular categbincentive is generically beneficial to
ratepayers. While allowing CWIP in rate base @u lof granting AFUD@anreduce costs to
consumers in some cas@éSthis is not true in every instance. Factors daat affect whether or
not CWIP will be beneficial or detrimental to raségers for any specific project include the size
of a company’s construction program, the cost oheypgrowth rates and inflation. These
factors can be company specific and difficult tase out** Only case-by-case review can
determine whether CWIP would benefit ratepayes given case, or whether a particular
project provides benefits that justify the addiabratepayer burden.

Similarly, abandoned projects that are never put $ervice do not meet the “used and
useful” standard. While there may be reasons towmage transmission providers to build such
projects, the fact remains that as with CWIP, th@naloned plant incentive represents a shift of
the projects’ risk from the company shareholdeis waditionally undertook such risk for the
right to earn a return thereon, to the ratepay®taking the incentive available as a matter of
course could encourage companies to propose laske\r less necessary projects that they
would never consider if shareholders were to bearcosts of eventual abandonment. Case-by-
case review of requests for project abandonmeeniinges assures ratepayers of at least some
level of scrutiny by the company and the Commiss$iat a given project is truly worth the
additional ratepayer burden.

Neither CWIP nor abandoned plant recovery reduoesisks of siting or regulatory
delays, cash flow shortages, or abandonment girtbject for reasons outside the owner’s

control. Instead, they reduce the associatedoiske transmission owner by shifting it to

140pJM Interconnection, LLC133 FERC { 61,273 (2010), partial dissent of Cissimner Norris.

141 Joel BerkPublic Utility Finance and Accounting: A Read€&inancial Accounting Institute, New
Jersey, at 113-118 (1989).
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transmission ratepayers. The Joint Commentergneo® that sometimes this shift is
appropriate. Indeed, as discussed above, the Gomimenters believe that when incentives are
appropriate, risk-reducing incentives should befitis¢ (and often the only) incentives
considered. Nevertheless, such a shift shouldraomto be considered on a case-by-case basis.
Consumers deserve the protection of Commissioriisgrwhenever a transmission owner seeks
to transfer risks traditionally carried by investoo ratepayer¥?

Q 35: What risks and challenges are appropriately @dressed by the incentive ROE

adder? Is it appropriate for the Commission to evalate these risks and challenges
on a project-by-project basis or on an aggregate ls#s for the applicant?

As noted in response to Question No. 34, theréeavecircumstances where risks and
challenges would need to be addressed by an ineeRDE adder. The biggest risks for
transmission projects, as Mr. Tracy notes, areifiks associated with siting or permitting
delays, cash flow shortages, or the danger of alrandnt of a project due to the actions of a
regulatory body or separate entity. But even wiieedevel of these risks is unusually high,
these types of risk are squarely addressed byiggansk reducing incentives, such as CWIP
and abandoned plant cost recovery. As such, #iereld be a rebuttable presumption against
awarding both risk-reducing and risk-rewarding moees for the same project.

Similarly, the Commission should establish a redhlé presumption against ROE adders

for any project an applicant is under a legal dilimn to build. While the risks addressed by

142 The Commission states for the first tineOrder No. 1000 that where an incumbent trandomggrovider is (1)

called upon to complete a transmission projectdhather entity has abandoned; or (2) has an dlaigto build a
project that is selected in the regional transraisgilan for purposes of cost allocation but hasheen sponsored
by another transmission developer, such “situatiemsld be a basis for the incumbent transmissiowviger to be
granted abandoned plant recovery for that transomdacility, upon the filing of a petition for diezatory order
requesting such rate treatment or a request uedéos 205 of the FPA.” Order No. 1000 at P 28hat
determination is the subject of pending rehearggpests but, assuming the Commission adheresgosigon on
rehearing, requests by incumbent transmission gessifor abandoned plant cost recovery in suclatiitos as a
rate incentive should nonetheless be required &t the incentive eligibility requirements Joint Coenters have
advocated herein.
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CWIP and abandoned plant are risks that are inhereximost any transmission project,
regardless of the obligation to build, incentive R@dders provide no benefit to consumers for
projects the owner is required to build, whetheré@iability, contractual, or statutory reasons.
Incentives are intended to encourage construcfigmapects that might otherwise not be built,
not to increase profits on projects needed to hegetl requirements.

Because incentives should be tailored to the w$lspecific projects, case-by-case
review of such requests should remain the nornme sfiecific nexus between the project and the
incentives is critical. The Joint Commenters’ aesto Question No. 34 sets out their proposed
framework for calibrating incentives to the levélagproject’s risk.

Q 36: Are there other considerations that the Comnssion should focus on when awarding
an incentive ROE adder?

The Joint Commenters believe the answer to thistoureis yes. The Commission
should consider the impact of incentive ROEs ordineelopment of utility distribution
facilities, which often carry lower base ROEs tliamse approved through Commission
processes. Reduced state-approved ROEs reflettingnt economic conditions create
situations where utilities have the incentive tddtransmission facilities at the expense of
distribution facilities, increasing overall costsratepayers.

In Order No. 679, the Commission stated: “[w]e extpghat an incentive ROE will make
transmission projects more attractive, and theeefioore likely, when transmission projects must
compete for capital in vertically integrated utdi as well as in transmission and delivery
utilities.”*** If the theory behind granting transmission indestt is that they are required
because transmission projects must compete witlr atkiestment opportunities, the

Commission should consider the overall effect depbal incentives on the comparative

143 Order No. 679 at P 91.
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attractiveness of other investment opportunitiashsas a utility’s distribution investments.
ROE awards by the Commission that are significamibye generous than relevant state ROE
allowances could skew utility investment decisiasdetween transmission and distribution
level infrastructure additions. Joint Commenteatdrass the issue of the skewing effect of
Commission-granted ROEs as compared to state-all®R@Es in their response to Question
No. 8 above.

Q 37: Does the base ROE adequately compensate inwees for the financial risk of the

company, including risks associated with the partiglar transmission project for
which incentives are sought?

Joint Commenters believe the answer to this questiges. As noted in Order No. 679,
the Commission’s long-established Discounted Céasiv FDCF”) methodology for developing
allowed ROE already incorporates capital marketgmions of the risk associated with the
operations of the project proponétft. The components of the DCF analysis directly mftee
perceived risks associated with the enterpriseish@atoviding the capital. Moreover, the
Commission consistently has insisted that cosapftal must be evaluated on an enterprise,
rather than unbundled or functional, basis andifpalty has rejected attempts to demonstrate
that provision of transmission service generallless risky than other aspects of an integrated
company’s businesé’ It is, therefore, already a notable exceptioth®wCommission’s policy
of establishing allowed ROE on an enterprise bast®nsider allowing enhanced returns for
specific transmission projects. The bar to qudbfyproject-specific return enhancements

should therefore be set correspondingly high.

144 Order 679 at P 27.

145 Otter Tail Power Cq.12 FERC 1 61,169, at p. 61,414 (198@nesota Power & Light Cp12
FERC 1 61,264, at pp. 61,626-27 (19&0),d sub nom. Cities of Aitken v. FERID4 F.2d 1254 (D.C.
Cir. (1982));Connecticut Light and Power Gal3 FERC { 61,508, at pp. 62,265-6fjer on reh’'g 45
FERC 1 61,370, at pp. 62,164-68 (198®)ston Edison Cp79 FERC 1 61,328 (199Midwest
Independent Transmission System Operator, i) FERC 61,292 at PP 11-12 (2002).
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Indeed, the base ROE likely over-compensates iokeir many transmission projects.
Transmission development, as a stand-alone busisesselatively low risk business model, at
least so long as the entity engages in inclusigarphg and the costs of its projects are recovered
through its transmission rates. Investors favertsk companies with stable, predictable
returns. The parental capital structure for tierlmational Transmission Company is roughly 32
percent equity and 68 percent long-term débfThe markets thus assign much “thinner” capital
structures to transmission-only companies to reflesir reduced risk. To the extent a company
engages in riskier business ventures, such asaeredevelopment, the markets require a
greater equity share to reflect the risks thosénlegses entail. There is no basis for imposing the
increased risks of other business ventures onrtrigsgn customers.

Q 38: In determining the incentive ROE adder, andhe requisite risks and challenges that

support such an adder, should the Commission iderfyi with specificity the types of
risks and challenges that most warrant an incentiv& OE adder?

Q 39: In determining the incentive ROE adder, show the Commission make a distinction
between financial barriers to transmission developmnt such as the ability to attract
capital, and regulatory barriers, such as siting orenvironmental challenges? If so,
how?

Q 40: In determining the incentive ROE adder, how lsould the Commission balance the

impact of other risk-reducing incentives (such as @/IP and abandoned plant
recovery)?

In response to Questions 38 — 40, Joint Commenteesthat the Commission has
employed a variety of risk-reduction tools to dalieis important to recognize that these tools
have different purposes and different impacts ¢epayers. In addition, their cumulative
impacts can be excessive even if the individua¢mtives are not by themselves unreasonable.
The Commission has noted that the evaluation othénean applicant has satisfied the nexus

test will examine the total package of incentives sought, the interrelationship between any

146

ITC Holdings Corp, ValueLine Investment Survey, June 24, 2011.
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incentives, and how any requested incentives addnesrisks and challenges faced by the
project™*’

Given that a company’s ROE already reflects thelletrisk that the market associates
with the transmission provider, and given that mises such as CWIP and abandoned plant
protection go far to shift the risks inherent iansmission construction to ratepayers, situations
where an ROE adder is necessary should be extrearely As noted above, the Joint
Commenters advocate that project proponents rexensk-reducing incentives (for projects of
“intermediate” risk) should not also receive ret@mhancing incentives for the same project
absent a showing of extraordinary circumstances.

The Joint Commenters have noted recent Commissoisidns that appear to suggest,
without stating a hard and fast rule, that awar@@fIP, abandoned plant, and other risk-
reducing incentives warrant a 25 to 50 basis peidtiction to the ROE incentive adders below
what the applicant request&ff. However, absent a showing of extraordinary riskgardingany
return-enhancing incentives on top of risk-redudmagntives is simply too generous. Where
ratepayers are already shouldering typical invass&s such as cash flow problems and the risk
of abandonment, they should not be asked to paehigturns as well. The Commission has
not articulated a basis for concluding that thengad risk-reducing incentives equates to only a
25 to 50 basis point incentive ROE reduction. €hemo reason to believe that shareholders

whose risks have already been substantially méadyahould receive enhanced returns for a

project facing substantially reduced risk.

147 Order No. 679-A at P 21.

148 Central Maine Power Co135 FERC 1 61,136 (201Dgesert Southwest Power, LLC35 FERC |
61,143 (2011)Atlantic Grid Operations A LLC, et all35 FERC 61,144 (2011).
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Q 41: Does regulatory assurance of cost recoverytleer at the state or regional levels,
mitigate the risks and challenges facing a transmsson project? If so, how should
the Commission give consideration to this mitigatio in evaluating a request for
incentive ROE adder based on a project’s risks andhallenges?

Joint Commenters answer this question in the affitve. Once a project has received
permitting approval from the relevant state or oegi siting authority, the risks associated with
non-recovery (prudence review), delay, and aban@omishould be largely mitigated, and these
projects should not be eligible for ROE adders.

Q 42: Is it appropriate to promote voluntary formation of Transcos, as defined in Order

No. 679, through an ROE adder? Would other incentigs promote Transco
formation more effectively?

Joint Commenters as anl hocgroup take no position on the benefits or problems
associated with the voluntary formation of Transddeey do believe, however, that the
transmission rate incentives awarded to a partiquigiect should reflect the risks and potential
benefits of that transmission project. As notedvah) they believe that the granting of ROE
adders should be reserved for specific projectis witraordinary risks justifying the grant of
such a rate incentive.

Q 43: Order No. 679 does not distinguish betweerrdnscos that are independent of
generation-owning market participants and Transcoghat are affiliated with such
market participants. Would such a distinction be apropriate in terms of eligibility
for, or the amount of, a Transco adder?

See the Joint Commenters’ response to QuestiodXabove.

Q 44: Further, Order No. 679 did not distinguish letween Transcos that result from
divestiture of a vertically-integrated utility’s existing transmission system and
Transcos that are created for the purpose of devgbing a particular new
transmission facility. Would such a distinction beappropriate in terms of eligibility
for, or the amount of, a Transco adder?

See the Joint Commenters’ response to QuestiodXabove.
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Q 45: Is it appropriate to offer a standard ROE adler for all utilities that join or remain
members of an RTO/ISO?

Joint Commenters believe that it is not approptiateffer a standard ROE adder for all
utilities** that join or remain members of an 1ISO, RTO, oeofhommission-approved
Transmission Organization (hereinafter “RTO”). FPéction 219(c) provides in pertinent part
that “the Commission shall, to the extent withsjurisdiction, provide for incentives to each
transmitting utility or electric utility thgbins a Transmission Organizatio” Finding no
prohibition in this language against extendingitieentive to existing RTO members, the
Commission, in Order No. 679, concluded that it lddapprove, when justified, requests for
ROE-based incentives for public utilities that jaimd/or continue to be a memberaof ISO,
RTO, or other Commission-approved Transmission Girgdion.™" Doing so, it reasoned, was
consistent with the purpose of FPA Section 219 bseghese utilities’ continued membership in
RTOs benefitted consumers by ensuring reliabilityt eeducing the cost of delivered powar.

Placing aside the question of whether Section 318 (the FPA requires awarding RTO
participation adders to existing RTO membé&rsloint Commenters are concerned that since
issuance of Order No. 679, the award of a 50 lpasig ROE adder has essentially become

standard operating procedure for nawd existing RTO members.

149 By “utilities” Joint Commenters refer in this st to “public utilities” under the FPA; these may
include traditional utilities as well as single etssansmission companies.

%916 U.S.C. § 824s(c) (emphasis added).
> Order No. 679 at P 326 (emphasis added).
2 Order No. 679-A at P 86.

133 Some of the Joint Commenters believe that therjmetation conflicts with the language of Section
219(c) and/or longstanding Commission policy thaentives are to be forward-looking inducements,
i.e., they are not awards for things the utility hlksady done. The Commission rejected this androthe
arguments in Order No. 679-A. Order No. 679-ARt82-90. While those arguments are not rehashed
here, the Commission may wish to reconsider thetsnefrthose arguments as it revisits its Order No.
679 policies.
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The Commission stated in Order No. 679-A that itldd'not specify a particular method
for establishing the appropriate ROE for entitiest join and/or continue to be a member” of an
RTO in that proceeding’ “[T]he mechanics of setting an incentive ROE aid, “is an issue
best addressed in a proceeding evaluating the mias®n Organization incentive for
transmission owners that belong to the particutan$mission Organizatior>® Since the
issuance of Order No. 679, however, the Commidsamdenied protests to such incentive
requests on the generic basis that such protesta@mnsistent with the policy of Order No. 679-
A and that the 50 basis point incentive has be@noaed for similar utilities>®

By invoking its generic Order No. 679 policy supjray the concept of RTO
participation adders as a reason to deny consumigjextions both to the availability of the
adder and its size, the Commission has effectidslgbled itself from considering whether some
lower ROE adder level would be appropriate, paldidy for those utilities that are existing
members of an RTO.

Joint Commenters recognize that the Commissionientipolicy is that incentive-based
ROEs are to be filed with the Commission for appton a Section 205 filing before the rates

reflecting such incentives can be charged so tda@termination of the ROE’s overall zone of

154 Order No. 679-A at P 88.
155|d.

1 See, e.g., Pepco Holdings, Int21 FERC 1 61,169 at P 16 (2007) (granting agsispoint adder to
the Pepco Holdings, Inc. affiliates for their comtéd membership in PJM, and in so doing, findirag &
protest to the request for this adder is “incoesistvith Order No. 679-A” and noting that the
Commission has approved the same adder for siatildres); Va. Elec. & Power C9.123 FERC
161,098 at P 54 (2008) (denying requests forfrigleal by protestors of the utility's request 0 basis
points increase in ROE on the basis that suchgumagnt is “a collateral attack on Order No. 679aid
noting that this incentive has been approved foilar utilities); American Electric Power Service Corp.
121 FERC 1 61,245 at P 10 (denying rehearing divchafg summary approval of 50 basis point adder
for utility’s continued RTO membership and explamithat in Order No. 679, the Commission “called
for case-by-case evaluation of whether a propaseghtive is justified” as opposed to generic agpion
of the incentive in order to ensure that a “utifityates remain within the zone of reasonableness”)
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reasonableness can be determifiedHowever, given that a summary grant of a 50 basiist
adder generally has the effect of driving up therall ROE to the upper end of the zone, a
standard RTO participation adder of 50 basis pdioth for new and existing RTO members,
without consideration of factors such as the amofian adder that is needed to incentivize
continued membership, is not likely to benefit aamsrs consistent with the goals of FPA
Section 219.

Q 46: In the alternative, are there other incentive that the Commission should consider to
encourage joining or remaining in an RTO/ISO?

Joint Commenters urge the Commission to revisttutsent policy of incentivizing RTO
membership. Specifically, the Commission shouldsader either eliminating the RTO incentive
for existing members of RTOs or phasing out themtive after a certain number of years of a
utility’s membership. Any grant of an ROE adder R¥O participation, including as proposed
herein, should continue to be subject to the zdmeasonable returns determined in the context
of a FPA Section 205 filing. Also, just as witlet@ommission’s current poli¢y? any public
utility that joins an RTO, but withdraws from suestganization, should no longer be eligible for
the incentive.

“The stated purpose of Section 219,” the Commisstated in Order No. 679-A, “is to
provide incentive-based rate treatments that beo@fisumers by ensuring reliability and
reducing the cost of delivered powé” Since the issuance of Order No. 679, however, the

Commission has implemented a number of measurmassiare reliability and reduce the cost of

157 Northeast Transmission Development, LLIB5 FERC { 61,244 at P 74 (201di}iag Order No. 679
at PP 77-79.).

158 Order No. 679-A at P 79.
1591d. at 86.
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congestion, including Order No. 889 and most recently, its issuance of Order No. if00
Docket No. RM10-23. Both of these Orders werendezl by the Commission to enhance
regional planning processes for purposes of aditigebsth reliability and cost consideratioffis.
These measures, coupled with the mature, longstgmdiationship that many utilities have with
their RTOs, have reduced whatever incentive, if #mt might be needed to encourage a
utility’s continued participation in an RTO. Indgesince the broad transmission planning
objectives of the Commission’s proposed rule arentmourage transmission developers both
inside and outside RTOs to participate in regigui@hning processes, the continued availability
of RTO participation adders long after public tigs have joined an RTO results in an
unjustified windfall at the expense of transmisstoistomers.

Eliminating the incentive adder for longstandingmiers of an RTO is not only a
permissible reading of the provisions of Sectio@ gtverning incentives fgoining an RTO,

but is consistent with previous precedent undeFfP& against awarding incentives for actions a

160 Preventing Undue Discrimination and Preferenceram$mission Servic@rder No. 890, FERC Stats. &
Regs.{ 31,241 order on reh'gOrder No. 890-A, FERC Stats. & Regs.| 31,261 (208der on reh'g,
Order No. 890-B, 123 FERC 1 61,299 (20a8¥yer on reh'gOrder No. 890-C, 126 FERC { 61,228
(2009),order on clarification,Order No. 890-D, 129 FERC 1 61,126 (2009).

1615ee, e.gOrder No. 890 at P 528; Order No. 1000 at PP A<the Commission noted in Order No.
890, the need to reduce the cost of congestioravikay factor in its determination to require RTOs t
implement open and transparent transmission plgrpriocesses:

[W]e do not believe that the existing pro for@ATT is sufficient in an era of
increasing transmission congestion and the neesidoificant new transmission
investment. We cannot rely on the self-interestarismission providers to expand the
grid in a nondiscriminatory manner. Although maransmission providers have an
incentive to expand the grid to meet their statpased obligations to serve, they can
have a disincentive to remedy transmission cormesthen doing so reduces the value
of their generation or otherwise stimulates newyeoit greater competition in their
area.

Order No. 890 at P 422. In Order No. 1000, the @dsion stated that the Final Rule would suppat th
development of transmission facilities identifiddach transmission planning region as necessary,
among other things, to satisfy reliability standaathd reduce congestion. Order No. 1000 at P 2.
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utility is supposed to do or has already taémcluding pre-Order No. 679 cases addressing
the grant of an RTO participation adder for exigtRTO member&? It is within the
Commission’s discretion to determine, consisterth g statutory mandate to ensure that its
incentive rates are just and reasonable, whetlaatigg utilities continued receipt of revenues
for membership in an RTO is necessary to incergimembership, or to ensure reliability and a
reduction in the cost of congestion.

As support for its determination that utilities thad already joined an RTO should
qualify for the RTO membership incentive, the Comsion in Order No. 679 cited a utility’s
“option to withdraw” from an RTG>* “[T]he basis for the incentive,” it stated, “ige@cognition
of the benefits that flow from membership [in RT@s[ the fact that continuing membership is
generallyvoluntary”'®® But generic application of a 50 basis point adaflates differences
between the incentives appropriate to induce ppaiion in an RTO and the lesser incentives
appropriate to encourage continued participatidust as a transmission owner’s contractual
obligation to construct facilities is a factor iatdrmining its eligibility for a new transmission

ROE addet® so too is it relevant in determining a transmissioner’s continued eligibility for

182 5ee generally New England Power P831,FERCY 61,093 at 61, 477 (2001) (“This decision is in the
public's interest as it does not unjustly reward®N& doing what it is supposed to do. ).

183 5ee, e.g., S. Cal. Edison.Cbl4 FERC { 61,018 at P 15 (2006) (rejecting@asimission owning

utility's request for a 50 basis point incentive fjoining and remaining" a member of an ISO on the

basis that the purpose of the adder was "to engeudransmission owners to turn over the operational
control of their transmission facilities to a [RT,@jerefore, it does not apply to transmission awmeého

have already done so, as they need no inducem&akdsuch an action."Allegheny Power Sys.

Operating Cos.111 FERC 9 61,308 at P 54 (2005) (finding thakMR current TOs became PJM

members many years ago, so that the 50 basis gt will not specifically serve as an incentive t

those TOs to join an RTO. We therefore direct thdi@s to consider at hearing whether an adder is
appropriate here.”). While the Commission may halvandoned such reasoning in subsequent cases, that
fact does not make it any less valid.

184 Order No. 679-A at P 86.
1% Order No. 679 at P 331 (emphasis added).
%€ Order No. 679-A at P 122.
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a full 50 basis point RTO participation adder wleeti has received certain benefits for joining,
such as merger approval or market-based rate @iythad whether those benefits are tied to
ongoing RTO participation. Yet, the Commission geented the RTO membership incentive
even to utilities that have been members of theesAO for a number of years and were either
directed by merger condition or market-based aitthoondition to join RTOS?" Likewise, in
instances where public utilities are obligated tayuge, order, or contract to give advance notice
of the intent to withdraw, the Commission has gedrihem 50 basis point incentives for RTO
membership, even if they have not demonstratedraegtion to withdraw from an RT&? The
generic approach currently implemented also disdegthe disincentives and barriers that
entities have, once they have joined an RTO, taaaté themselves from participation.

If the Commission is disinclined to eliminate thEGRmembership incentive for existing
members of an RTO, the Commission should consikasipg out the adder after a certain
number of years. Specifically, the Commission $thguovide no more than a 50 basis point
adder for RTO patrticipation and phase out the adftter three years of membership of the entity
or project in an RTO. For instance, if a 50 basimt adder is awarded when an entity first joins

an RTO, the adder would be presumed to be elindreiter three years of the entity’s

%7 See, e.g., Am. Elec. Power Service Cdpl, FERC 1 61,245 at PP 9-10 (2007) (denying aestdar
rehearing of the Commission's granting of a 50psint incentive for RTO membership for a utility
that was bound to participate in Southwest Powet PSPP") as a condition of a mergeBputhwest
Power Pool, Inc.109 FERC 1 61,010 at PP 23, 28 (2004) (explairiiag ‘it is essential that the [SPP]
Membership Agreement provide that no jurisdictiamahsmission owner may exit SPP without a
Commission determination that it is just and reasdamfor it to do so”).

1% See, e.g., Pac. Gas & Elec. Cb20 FERC 1 61,296 at PP 14-15 (2007) (summarilgtarg the

public utility's request for a full 50 basis poRRTO membership incentive subject to suspension and
the zone of reasonable returns determined at lgedeispite the fact that PG&E provided no indication
that it would abandon its RTO membership); Cal..Ritils. Comm’n Decision 95-12-063, Dec. 20, 1995,
Ordering Paragraph 1 (requiring all three Califarinivestor-owned utilities to transfer the operadio

control of the utilities' transmission facilities the CAISO); CAISO FERC Electric Tariff No. 7, &ir

Rev. Sheet No. 9, Second Replacement Transmissiotr@ Agreement, Section 3.3 (effective Nov.
1, 2004) (CAISO Tariff section providing a mechamisnder which a CAISO participant that intends to
exit the CAISO must provide notice two years inaubte of its withdrawal from the CAISO).
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membership in an RTO. For entities that have dirgained an RTO, and are currently
receiving the adder pursuant to Order No. 679Cbmission’s issuance announcing this
revised policy should direct such recipients ofdléer to submit a FPA Section 205 filing to
implement the phase out or demonstrate why it shoat be subject to a phase out. If the
Commission is not inclined to issue such a diregtiie Commission could also implement this
“phase out” policy when an existing recipient ofRIRO membership adder submits a new
Section 205 rate filing in which it seeks continugygplication of the RTO participation incentive.
For entities that do not make new Section 205d8ifor continued approval of the RTO
participation adder, the Commission should expitessillingness to entertain Section 206
complaints to eliminate or phase out the RTO piaditon adders of RTO members who have
already been allowed the full 50 basis point adder.

As discussed above, Joint Commenters believelikat is no need to continue
incentivizing (via 50 basis point ROE adders) aomid membership in an RTO in perpetuity.
However, if the Commission does not find that efiation or phasing out of the adder for
existing members of an RTO meets its policy obyestj the Commission should consider, in the
alternative, limiting the size of the ROE incentfee RTO membership after public utilities have
been RTO members for several years. Doing so waoellcbnsistent with the Commission’s
statutory obligation to ensure that its transmissate incentive policies produce benefits to
consumers. The Commission could implement thiscgah by revising its policy so that the
size of the RTO incentive is gradually reducedR®0O members after an initial period. This
“phase down” approach should be applied both {dies seeking to join an RTO as well as

those that are already patrticipating in an RTO.
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Under this “phase down” approach, the 50 basist@®@E incentive adder if granted,
would remain in place only for a defined periodtuee years, subject to a determination on the
zone of reasonable returns. Thereafter, the addeld be rebuttably presumed to decline to 25
basis points in years 4 to 6, and to 10 basis pdantthe utility’s remaining period of RTO
participation. To overcome this phase down presiompthe utility would be required to show
(and intervenors would have the opportunity to @sttthat some unique factors warrant a
deviation from the “phase down” of its RTO addecisas evidence that the risks or financial
constraints associated with its continued RTO padtion are not adequately compensated with
a reduced adder.

Similar to the approach for the phase out propewede, the Commission’s issuance
announcing this alternative revised policy shoutdd all current recipients of an RTO
membership adder to submit an FPA section 205ftilnimplement the requisite reduction
based on the number of years of their participatiaine RTO, or demonstrate why the entity
should not be subject to the presumed level ofdaeiafor its year of membership in the RTO.
The Commission could alternatively implement thoigy when an existing recipient of an RTO
membership adder submits a new Section 205 ratg fit which it seeks continued application
of the RTO participation incentive. If the Comniasswere to exercise the latter option for
revising this policy, the Commission should expiigssvillingness to entertain Section 206
complaints to reduce the RTO participation addéRT® members who have already been
allowed the full 50 basis point adder for a numtfeyears and that have not made new Section
205 filings for continued approval of the RTO peigation adder.

This proposal is wholly in accord with the provissoof FPA Section 219. The phase

down approach is also consistent with Order No. A ong the bases for the Joint
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Commenters’ position in this regard is that theggh@own approach addresses the Order No.
679 policy concern that RTO participation addersidbunduly discriminate by denying
participation adders to existing RTO membétsBoth existing and new RTO members would
be eligible for RTO patrticipation adders, but tmegomsed policy would recognize the qualitative
difference between incentives needed to encourtigees to join an RTO and incentives needed
to encourage continued participation.

Nor would this proposal aggravate the Commissioaiscerns that denying RTO adders
for existing members might create “perverse ina@stifor an entity to actually leave
Transmission Organizations and then join anotherA Under this “phase down” approach,
the Commission could determine, to reject a puldiitty’s request for a new 50 basis point
adder if it switches RTOs. Instead, the Commissimund continue the utility along the same
phase down schedule, providing it only with theelesf the ROE incentive adder that it would
have received had it not switched RTOs. The Comionsshould treat a utility that ends
membership and then rejoins an RTO in similar fashi" In sum, the current approach for
incentivizing RTO membership should be revisedstoaecognize the qualitative difference
between encouraging utilities to join an RTO andoemaging utilities to continue their
membership. The Commission should therefore ehateinphase out, or reduce the level of the

RTO patrticipation incentive for existing RTO membas discussed above.

169 Order No. 679 at P 331.

170 Id

e For instance, assume that a utility were to teatd its RTO membership after three years (just

before its ROE incentive adder is to be phased dov@® basis points). Upon rejoining it would be
entitled to no more than the RTO participation addevhich it would have been entitled had it reneai
a member of the RTO.
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Q 47: Should the existing 50 basis point adder becreased to better encourage the
formation and continuance of RTO/ISO arrangements?

No, the Commission should not increase the exigihbasis point adder either to
encourage new participation or to encourage coatirparticipation in an RTO. As discussed
above in response to Questions 45 and 46, it wioellithappropriate to award standard higher
ROE adders for RTO participation, particularly aelates to entities that are already
participants in an RTO.

The Joint Commenters also question the premisethagher ROE adder would
necessarily result in increased RTO participatids.evidenced by the fact that numerous
entities joined an RTO prior to the issuance of@ddo. 679, it is not the size of the “existing 50
basis point adder,” but other factors that driveeatity’s participation in an RTO, such as
regulatory or legal requirements, merger conditi@n®ther non-voluntary factors. In the
instance of an entity that is required to join &rCRe.g, pursuant to merger condition, law, or
regulatory order, granting a higher profit to thiity than the current “standard” 50 basis point
adder would serve to unnecessarily increase costsrtsumers without a commensurate benefit.

In addition, some entities may determine not ta pm RTO (if one even exists in the
particular region) for various reasons unrelatethéosize of the ROE adder. For instance, if a
utility determines that it would be more cost-effee for its consumers if the utility would not
become or remain part of an RTO, granting an RQieathat is higher than the current standard
50 basis points may not affect the utility’s demrsto participate in an RTO.

A standard policy of granting higher ROE addersR®0 participation would also be
inappropriate where an entity’s participation inRFO is voluntary. Consider as an example a
merchant developer that competes to build a newgmngssion line that has been approved

through a Commission-approved regional transmisgianning process. If that merchant
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developer is the sole developer of the projectdoeb not plan on assuming responsibilities
associated with operational control of its newly@eped transmission line and is not building
the line in response to functional need or useniyies associated with it that are funding the
cost of the transmission line, there is no bagigésuming that it needs to be “better
encouraged” to turn over operational control oftita@smission line to the RTO. Joint
Commenters believe it is neither justified nor amprate to award higher RTO participation
adders than the 50 basis points that is curremtgréed to new RTO members. Increasing the
RTO participation adder would likely yield unjuafjreasonable, and unduly discriminatory
results.

Q 48: Is the existing 50 basis point adder appropaitely scaled to encourage the formation
and continuance of RTO/ISO arrangements?

Joint Commenters believe the answer to this questioo, for the reasons stated in their
responses to Question Nos. 45 to 47.
Q 49: How does the current incentive allowing recary of 100 percent of prudently
incurred abandoned plant costs affect the sharingfaisks between investors and
customers? Are there reasonable conditions or safegrds that could be imposed to
ensure risks are appropriately allocated? For examie, should recovery of

abandoned plant costs be exclusive of carrying chges? Should carrying charges
exclude any ROE incentive?

Recovery of prudent abandoned transmission plariiiti@s costs when the abandonment
of a project is not the choice or fault of the samssion developer addresses the risk that
opposition in the permitting process may resuth denial of necessary permits, or an approval
so weighted with conditions that the project beceméasible. The abandoned plant protection
can operate as an incentive to encourage transmidsivelopers to invest in needed facilities
without fear that they will not recover amounts exged pursuing projects that never go into
service. Recovery of abandoned plant costs foitomeus transmission projects that are found
to be needed in inclusive, regional planning preessnay well be appropriate. Such a process
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should provide necessary assurance that a pragsdbden found to be the best overall solution
for customers in a region to address a particidadn However, entities who choose to forego
participation in a transparent, inclusive plannommgcess should assume the risk that a project
will later be deemed unnecessary by a permittingatty, and ratepayers should not be required
to fund such a developer’s decision to follow a engpeculative approach.

Recovery of abandoned plant costs does raise #nsiqn of how the Commission will
determine whether an abandonment is or is not witie control of the project proponent,
especially when the project is cancelled due tacoegtable permit conditions. Where a project,
and its subsequent abandonment, are approved thematp an inclusive, transparent planning
process, the Commission could consider this adamter in its evaluation of a utility’s claim for
recovery of abandoned plant costs.

Recovery of costs for abandonment should not irckadrying charges and should not
include any ROE incentive. The developer whosastrassion project does not proceed for
reasons outside of the developer’s control shoalthbde relatively whole. However, a specific
rate of return or profit margin should not be guéead. To truly provide the necessary incentive
to build through to completion, the costs to mdiad teveloper whole should not include any
ROE incentive adder. That incentive should onlydeeived by those developers that complete
transmission projects found to justify such anaxtdinary grant of return-enhancing incentives,
and which actually provide the benefits attribugéatal such projects.

Q 50: Should abandoned plant costs be prohibited imstances where an affiliated project
eliminates the need for a transmission project?

Joint Commenters answer this question in the affive. If the development of an
affiliated project or the cancellation of an atited project eliminates the need for the

transmission project in question, then the abandi@hent costs for that transmission project
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should be borne by the developer or its sharehsldeéor instance, cancellation of a generation
project affiliated in some way with the transmissdaeveloper, which leads to cancellation of an
associated transmission project, should not sat&f\standard for recovery, as such a
cancellation is within the control of the develaper

Q 51: Are there additional measures that can be tan to either limit the risk of

abandonment, or mitigate the impact of allowing reovery of 100 percent of
abandoned plant costs on customers?

Yes. Transmission project developers can limitrible of abandonment by submitting
their project to the open, transparent planninggsses of the applicable regional transmission
entity. These planning processes help to ensatdhb resulting project is necessary and/or
economically viable and is located to provide tp&rmoum benefit to the system.

Project developers should also perform the necgssaearch of state and local laws to
understand fully the permitting requirements thratagpplicable to their particular transmission
project. To the extent possible, project develsiould meet with state and local regulatory
authorities, both in advance and during the prooéssibmitting their project to the regional
planning processes and seeking Commission-graatedncentives. Better communication with
interested stakeholders will provide greater urtdeding of the proposed project and its costs
and benefits. Better communication and embraamgpeen transparent process will greatly help
to overcome regulatory hurdles and potential ltima

Project developers should also work to ensuredtabsts, including regulatory costs
and attorney fees, are incurred prudently andttieabppropriate stakeholders are given the
necessary information to be assured that the prigemt being “gold-plated” or unreasonably
expensive. Again, more emphasis upon originaktrassion planning through an open and
transparent process would help to assure thateddbkolders agree that the project is viable and
beneficial.
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Q 52: Some interveners in various transmission incgives proceedings have raised
concerns that the incentive of allowing 100 percenecovery of prudently-incurred
abandoned plant costs could encourage applicants pursue projects of greater risk.
How should the Commission consider and address thiactor?

It would appear to be obvious that someone whanb#tsng to lose would be willing to
take greater risks. In reviewing requests fordraission rate incentives, the Commission should
consider whether a transmission project is readgnvadible, i.e., it fulfills a transmission-related
need (as evidenced, for example, by inclusionriegsgonal transmission plan), and has a
commercial/business case to support its construcMghile an important objective of
transmission rate incentives is to encourage theldpment of new technologies, a line should
be drawn between new technologies that have a denated scientific basis and technologies
that are totally unproven with no scientific basi3therwise, consumers end up funding what is
essentially research and development.

Q 53: Should the Commission allow recovery for paral abandonment of projects? If so,
how should partial abandonment be defined? What cteria should the Commission
consider when deciding whether a project has beeraptially abandoned? What
would be the consequences of the Commission allowinecovery of abandoned plant
cost for a portion of a project and later denying ecovery of abandoned plant costs

for the entire project (e.g., finding that abandonment of the full project was urder
the control of the project developer)?

Recovery for partial abandonment of projects shoulg be allowed if the entire project
was previously approved by a regional transmissidity as part of its open transparent
transmission planning process. A developer shoatde allowed to recover abandonment costs
if the developer makes an overly grand transmisgroposal that is cut down to size by a
regional transmission planning process. Onlyéfplortion of the project that has been approved
through an open transparent planning processasddtandoned for reasons beyond the

developer’s control should the developer be abletover the costs of that approved portion.
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Q 54: If the recovery of abandoned plant costs wemnade contingent on the abandonment
or cancellation of all or a substantial portion ofa transmission project, how should
the Commission define a “project” for the purposeof applying the abandoned plant
incentive? The Commission has stated that severaldividual transmission projects
may be characterized as a single project, or as sal individual projects,
depending on the showing made by the applicant. Shll this characterization limit
how an applicant may recover abandoned plant costs?

Recovery of abandoned plant costs should be madagent on the entire project or
grouping of projects being approved in a regioreigmission planning process. However, if a
developer proposes a large project or a groupingaécts and only a portion of that is
approved through a regional transmission plannmggss and later the entire project or group is
abandoned due to state or local permitting issudg,the abandoned plant costs for the portion
of the project group that was previously approvethe planning process should be recoverable.
Q 55: If a project developer is granted the incentie for 100 percent recovery of

abandoned plant costs, but is denied a request tecover abandoned plant costs

under this incentive, then is it appropriate to reover those costs through other

accounting treatments in a subsequent section 20#irig? If so, what accounting
treatments would be appropriate?

Joint Commenters believe the answer to this questioo.
Q 56: If a utility receives recovery of abandoned lant costs incentives and subsequently
abandons its project, what rate of return (including incentive ROE adders), if any,

should be applied to the abandoned plant costs uhthe costs are ultimately
recovered in rates?

As indicated above in Joint Commenters’ respongguestion No. 49, while a utility
may be entitled to recover abandoned plant costsder to be made whole, a profig(, rate of
return, and especially incentive ROE adders) shoatde guaranteed for failure to complete the
project. Previously granted rate of return an@mive ROE adders should only be recoverable
if the project is completed and put into serviceitas only at that time that consumers and the

system benefits from the project.
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Q 57: What are the appropriate bases for evaluating request to recover 100 percent of
CWIP? Does including 100 percent of CWIP in rate bae more appropriately
address project specific risks and challenges or ¢ghaggregate risks and challenges
associated with all projects an applicant is undegking in a certain time period? If
the aggregate risks and challenges are more appraptely addressed by including
100 percent of CWIP in rate base, how should thesks be reconciled with a
Commission policy to evaluate risks and challengem a project specific basis?

Requests for recovery of 100 percent of prudemttgsired CWIP for certain
transmission projects should squarely addressasie ftow risk that applicants state may arise:
(1) when expenditures are made during lengthy orpiex siting or regulatory approval
processes; or (2) because of financial constraiitsn the utility if expenditures for the project
represent a significant portion of the applicamteking capital. The requests should also
demonstrate whether, and to what degree, CWIP warrie to mitigate the potential abrupt rate
increase that can accompany a large project gaiogservice without CWIP.

As to whether including 100 percent of CWIP in asése more appropriately addresses
project specific risks and challenges or the agapeegsks and challenges associated with all
projects an applicant is undertaking in a certanetperiod, the inquiry itself is case specific.
Indeed, it is the Commission’s existing positioatt&WIP requests must be made for each
individual project even where the applicant claEmsaggregate risk? CWIP addresses cash
flow risks. These are likely to be created by #jpedarge projects. But even the determination
that there are aggregate cash flow risks and ciggieassociated with multiple projects
undertaken in a certain time period still requeigsroject specific analysis to ascertain thatithis
the case. The analysis may reveal, for exampde thie timing of multiple projects is creating a

cash flow risk that would be unnecessary if theliappt adopted project staging plans.

172pJM Interconnection, LLC & Pub. Serv. Elec. & Gas. @35 FERC 61,229 at P 53 (2011).
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Q 58: What is the impact on ratepayers of allowind.00 percent CWIP in rate base prior to
commercial operation? What kind of information shoud an applicant submit to
make a showing that granting 100 percent CWIP wilbenefit consumers?

The real impact on ratepayers ultimately dependhesize of the project. However,
regardless of project size, allowing 100 percentlE¥WW rate base prior to commercial operation
increases rates during a time frame when the coasteueives no tangible benefit from the
facilities. The applicant should therefore subsunibstantial proof that early payment will result
in a net reduction of overall costs to consumé&pgecifically, the applicant should show that
CWIP will lower capital costs to consumers over lifeeof the project and that there are no
significant intergenerational equity concerns.(that the consumers who pay CWIP may not be
the same consumers who benefit when the plantigteservice):"®
Q 59: In addition to the rate impact data requiredunder 18 C.F.R. 8 35.13(h)(31) and (32),

what rate impact tests could be considered in evating a request for including 100
percent of CWIP in rate base?

See the Joint Commenters’ response to Questiom®labove.
Q 60: Should the CWIP incentive not apply or be sygended in circumstances where an

incentives project has been suspended for an indetfie period of time and there is
no additional construction activity on the project?

Yes. By definition, rate base treatment for coredtam workin progresscontemplates
ongoing construction. CWIP should be removed ftbenrate base if the project has been

suspended indefinitely and there is no additiopalstruction activity.

13 Historically, a major concern with granting CWIRs\the potential for intergenerational inequity in
the allocation of power supply costs. At a timeewhmost wholesale power supplies were bundled with
transmission service, the concern was that whaesatomers asked to bear the costs of construction
work in progress might switch wholesale suppliegfole the project was placed in service and never
realize the benefits of their up-front paymentsdgenerating facility costsSee Mid-Tex Electric
Cooperative v. FERC773 F.2d 327 (D. C. Cir. 1985). Intergenerationequities are less of a concern
where CWIP relates to the costgm@insmissiorfacilities under construction. This is becauserev
customers able to switch wholesale suppliers kedylto remain dependent on their transmission
providers for the transmission facilities used étiveer their power supplies, regardless of whethey
switch power suppliers.
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The foundational premise for granting the incentimeler Order No. 679 in the first place
is to improve reliability and/or relieve congestitmowever, the applicant cannot meet these
goals to which it has committed if constructiométed. Accordingly, the applicant should not
be able to reap the benefits of CWIP and increasts¢o the consumers in cases where the
applicant has stopped construction because theiocwrswill receive absolutely no foreseeable
benefit.

While applicants should not receive CWIP indefilyiteefining indefinite suspension is
a separate issue. Joint Commenters see two seeiaat could trigger the conclusion that an
indefinite suspension has occurred. The first“Beclared Suspension” where the
applicant/developer admits that construction n@éons underway and it is suspending
development indefinitely. In such a case, removareviously-approved CWIP should be
automatic. The second is a “De-Facto Suspensit@rgconstruction has been delayed or
halted, but the applicant/developer does not aohdéfinite project suspension. For this De-
Facto Suspension, customers and other partiededfey the halting of the project should have
the opportunity to demand a formal project susmener justification why the
applicant/developer does not consider it has suiggethe project indefinitelye(g, a temporary
shortage of steel). Under either scenario, howerere the Commission determines a project
has been suspended indefinitely, project capitsiiscpreviously granted rate base treatment as
CWIP should be removed from the rate base for #m®@ construction is not in progress. In the
event construction resumes after an extended pefisdspension, the applicant should have to
re-justify the application of CWIP to the projec@ircumstances and risks change. Hence, the

premise for originally granting CWIP as an inceatmay no longer apply under new conditions.
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Q 61: In the past, the Commission implemented a plsang-in of rate treatments to limit
their rate impact to consumers. Should the Commissn consider such limits for
certain incentives such as CWIP?

Joint Commenters agree that phasing in of CWIPccmdke great sense in certain
situations. The phasing-in of CWIP is an exceltent to limit the impact on consumers by
preventing rate shock? Implementing a CWIP phase-in acts as a cap onrhogh an
applicant can actually reflect in CWIP.

If the Commission adopts a phased-in approach téRCihis should not change the
justification needed for an applicant to obtainrareased CWP allowance, even though the
impact on consumer is less than it would have lmeler a standard CWIP approach.
Applicants should still be required to show thatigg an increased CWIP allowance would
provide benefits to consumers.

Q 62: If the applicant is granted an incentive ROEadder and 100 percent CWIP in rate

base, should the incentive ROE adder be applied )0 percent of CWIP included in
rate base?

If the applicant receives CWIP, except in unusu@luenstances, it should not be able
also to receive an ROE adder, much less an adgéedpo CWIP. As explained in response to
Question Nos. 33 to 35 above, Joint Commenters\elihat an applicant should not be able to
receive a risk-reducing incentive such as 100 peraeCWIP as well as an increase in return
with an ROE adder.

A fortiori, the Commission should not apply an ROE adder to”EWhe ROE adder is
intended to cushion the effect of an added riskhsee is no logic in granting an adder to CWIP.
CWIP by its very nature reduces risk. For examlgrimary reason for seeking and securing

100 percent CWIP is to obtain up-front regulatogytainty to satisfy an applicant’s lenders.

1741 for example, the Commission concluded thatdIE-related rate increase of 20% would cause rate

shock, phase in of CWIP would be an obvious wagnbeliorate that impact.
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Applying an ROE adder to 100 percent of the CWIBsdoot provide any more regulatory

certainty than the applicant would already recé&gen CWIP without the ROE adder.

Q 63: Is there a reasonable debt to equity split,ra procedure for determining such, that
should be applied generally to future applicationspr that can be applied generally
to classifications, such as a general split for puibly owned projects and a general
split for investor owned projects? Or is this betssuited for case by case

determination? What kind of information should an applicant provide in order to
support an application for a hypothetical capital $ructure?

Q: 64 Is there a reasonable point in time at whiclthe actual capital structure should be
required to match the hypothetical capital structure and that should be applicable
generally to future applications?

The use of hypothetical capital structures for Cassion-regulated public utilities may
falsely magnify the risks of an inherently low-riske of business. Hence, Joint Commenters in
response to Questions 63 and 64 state that theyraJgndo not support the use of hypothetical
capital structures as a transmission rate inceffwivpublic utilities.

Transmission development, as a stand-alone busisesselatively low risk business, at
least so long as the developing entity engagesciasive regional planning processes and the
costs of its projects are recovered through thestrassion rate. Even when transmission
projects are developed outside of a traditionadgnaission rate structure, the signing of
transmission service contracts in advance with Hariccustomers is usually required for the
project to be financed and move forward. Investaver low-risk infrastructure companies with
stable, predictable returns. As one example, dipga structure for the parent company of
International Transmission Company is roughly 3&eet equity and 68 percent long-term
debt!”® The markets, thus, support much “thinner” cagitalctures for transmission-only
companies, due to the low risk nature of their beiss. To the extent a company also engages in

riskier business lines, such as generation devedoprthe markets require a greater equity share

175 ITC Holdings Corp, ValueLine Investment Survey, June 24, 2011.
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to reflect the risks those businesses entail. tiBere is no basis for imposing the increased risks
of such other business ventures on transmissidomess of public utilities.

Hence, any public utility seeking a hypotheticgbital structure as a transmission rate
incentive should be required to present compekivigence of special circumstances requiring
the use of a capital structure other than its astwacture in order for the project to go forward.
Assumingarguendg that the Commission agrees to allow a hypothletiggital structure for a
public utility in a particular case, use of a theckypothetical capital structure in such cases
should eliminate any need for ROE add#éts.

Publicly-owned and cooperative utilities participgtin transmission projects can
present special issues, as they often are fundeldsa to 100 percent by debt. Joint
Commenters are taking no position in these comnmmthe use of hypothetical capital
structures by publicly-owned or cooperative ugkti
Q 65: CWIP related costs should not be recorded gge-commercial costs. What

additional measures could be considered to prevettte inclusion of costs as pre-

commercial that should appropriately be recorded a<CWIP and recovered over the

useful life of a project? In the case of deferredecovery, would limiting the period of

time that carrying charges will be allowed help teensure timely development of a
project and guard against unreasonable delays?

Joint Commenters take no position on the issussddiy Question No. 65. They note,
however, that in response to Question No. 30 ab@garding possible use of incentives to
reward early and under-budget completion of prgjedoint Commenters have outlined the
safeguards the Commission should consider if @ds to provide incentives to transmission

developers to complete their projects on a timelgis

17 See Am. Transmission Co., LLC and Midwest IndemsHission Sys. Operator, Iné05 FERC {
61,388 (2003).
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Q 66: If incentives for both pre-commercial cost ecovery on a deferred basis and 100
percent recovery of abandoned plant costs are graed, is there a relationship
between the two incentives such that the Commissi@ihould review the types of
costs that are included in the regulatory asset, thallowance of carrying charges, or
the time period over which a regulatory asset is @vered in rates for pre-
commercial cost recovery?

Yes, Joint Commenters believe that such a reviewldvioe appropriately undertaken in
such circumstances.

Q 67: Does the current practice of allowing carrymg charges on deferred recovery of pre-
commercial costs at the overall cost of capital, aiuding incentive ROE adders,
appropriately balance the sharing of risks of transnission project development
between utility applicants and customers and affedhe overall level of pre-
commercial costs? How should this practice be chard to better allocate the risks

between applicants and customers and to ensure thate-commercial costs are
reasonable?

Joint Commenters believe this practice should bewed. In particular, they have
concerns with allowing incentive ROE adders torfuded in such carrying charges. Incentive
ROE adders should only be allowed in the most exdiiaary of circumstances.

Q 68: Should the Commission change the way it detaines what constitutes an
“advanced” technology that is appropriate for incertives?

Joint Commenters answer this question “yes.” Thmfission should focus on
advanced technologies that serve the core purgasereasing reliability of the bulk electric
system and/or reducing the cost of delivered pdwezasing congestion, while at the same time
accomplishing these goals in a cost-effective man8pecifically, the Commission should
require applicants to provide more than just atefition” to use a particular advanced
technology. Statements such as “the applicardnsidering . . . .” should not be viewed as
sufficient for the Commission to grant some formrafentive for the use of an advanced
technology that may never actually be put in place.

Joint Commenters do not endeavor in these comn@pt®vide a technical discussion

as to what is or is not an advanced technologyhdRait is their goal here to point out that many
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of the petitions for incentive rate treatment besmgmitted to the Commission that purport to
contain the necessary attributes as to advanchddbagies for use in a particular project are
flawed. Petitioners often provide a summationafaus advanced technologies that are being
consideredevaluated or are subject to further analysis and possible unstnat particular

project. Joint Commenters submit that pog¢ential useof certain advanced technologies should
not in any way be considered by the Commissionasdfacient showing that such advanced
technologies willctuallybe deployed, and as such, form no reasonable foaghe grant of
incentives.

In fairness, and as is usually the case, petitiona declaratory order for incentive rate
treatments are generally filed when the projecjuastion is still very much on the drawing
board. The final design and components of a pdatidransmission project may not be finalized
until long after the declaratory order has beeedoin. Therefore, Joint Commenters
recommend that the Commission consider a diffeapptoach to possible incentive rate
treatment for the use of advanced technologies.

In those cases where petitioners make a compeléieg for incentives based on the use
of advanced technologies, but have not providedfiamycommitments to actually employ such
technologies in their projects, the Commission dadanditionally grant any needed incentives
subject to a further evidentiary showing at therappate time. To be clear, and as discussed in
the response to Question No. 72, the incentive B@der for the use of advanced technology
should only apply to the cost of such technologiesd not to the entire project. The incentive,
if granted, would be subject to disallowance in¢hse where the petitioner never actually
incorporates the technology, or where the petitidaks to provide the necessary evidentiary

showing that the technologies were used. Jointr@enters submit that a structural change as
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recommended here is warranted, as the currentsystanalyzingootentialtechnologies that
may or may not actually be used, is unsound.
Q 69: Section 1223 of EPAct 2005 defines advancednsmission technology and lists

technologies that fall within that definition. How should the Commission account for
what Order No. 679 identified as the evolving natu of technology?

The Commission should seek to incentivize prudevestments in the the use of “cutting
edge” technologies. The Commission should expexttany new infrastructure would reflect
and incorporate current “best practices” in useh@ytransmission industry. Incentives should
not be awarded simply because a project incorpogsigns and features that are the current
industry standard. Technologies that truly pughahvelope are the types of evolving
technology that the Commission should focus onat Bhaid, Joint Commenters submit that such
technologies, on a case-by-case basis, shoulddbeated using a cost/benefit methodology.
Petitioners should be required to provide a coremébwing that the use of a particular
technology will provide positive ratepayer benefig alternatively, that as the technology
develops and is more widely adopted it will provpissitive ratepayer benefits.

Q 70: Does the above-noted standard — examining wther a proposal reflects a new or

innovative domestic use of a technology that wilmprove reliability, reduce
congestion, or improve efficiency — strike an appnoariate balance?

True innovation that can be implemented in an ieffitmanner, to the benefit of both
consumers and the utility, could strike a reasanahblance.

Q 71: Should an applicant’s level of previous expence with a technology be a factor in
determining whether that technology is “advanced” br purposes of evaluating a
request for incentives? If an applicant has previos experience using a technology
that otherwise has not been widely adopted, shouttiat applicant’s proposed use of
the technology be considered “advanced”? If an apmant has no previous
experience in using a technology that is otherwiseidely adopted, should that
applicant’s proposed use of the technology be codsired “advanced”?

If an applicant is truly a “first-mover” and is thie head of the pack as to the

implementation of an efficient advanced technolalggn subsequent use of that technology by
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the applicant could be considered by the Commisasoadvanced. Conversely, an applicant that
is proposing to use a technology for the first ti@éhough widely in use elsewhere in the
industry, should not be rewarded for being “behimel curve.”

Of course, reasonable time limitations must be icemed as to how long a particular
applicant can continue to claim “advanced” statagmvthat technology has been well-developed
and put in use by that applicant. The Commissand; however, consider such factors as to
whether that particular applicant has continuednjorove and upgrade the technology through
continued use and real-world applications. Jommn@enters submit that these type of analyses
are best left to a case-by-case resolution, antikatg not suitable for any type of “bright-line”
test.

Q 72: Where the Commission grants an incentive ROBRdder for the use of advanced

technology, should that adder apply to the entirea@st of a project, or just to the
advanced technology?

Joint Commenters believe that the adder should ambyy to the cost of the advanced
technology. Consistent with the discussion in oese to Question No. 68, this is an issue that
should likely be carved out for separate treatnmeany Commission order on this issue. If the
requisite, definitive showing is made that somerfaf advanced technology is being
incorporated into a project that would qualify flocentive rate treatment, then any ROE adder

granted should only be associated with the costisatftechnology.

WHEREFORE, Joint Commenters urge the Commissiamtiertake in this docket a full
review of its transmission rate incentives polexyd after such review, to adopt a revised policy
that limits the granting of incentives only to: (tansmission projects that are found to be
needed and that would not be constructed but sagthnting of such incentives; and (2) a
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reasonable package of incentive measures that) tagether, reduce the risk of the project to
acceptable levels for both project applicants amdlwese consumers, without resulting in unjust

and unreasonable rates.

Respectfully submitted,
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John P. Hughes

Vice President, Technical Affairs
Electricity Consumers Resource Council
1111 19" Street, N.W., Suite 700
Washington, D.C. 20036
jhughes@elcon.org

(202) 682-1390

W. Richard Bistrup

Cleary Gottlieb Steen & Hamilton LLP

2000 Pennsylvania Avenue, N.W., Suite 900
Washington, D.C. 20006

(202) 974-1500

rbidstrup@cgsh.com

INDIANA UTILITY REGULATORY COMMISSION

By: /s/ Beth Krogel Roads

Beth Krogel Roads

Legal Counsel, RTO/FERC Issues
Indiana Utility Regulatory Commission
101 W. Washington Street, Suite 1500 E
Indianapolis, Indiana 46024

(317) 232-2092

bkroads@urc.in.gov

MARYLAND OFFICE OF PEOPLE’S COUNSEL

By: /s/ Paula M. Carmody

Paula M. Carmody

People’s Counsel

Maryland Office of People’s Counsel
6 St. Paul Street, Suite 2102
Baltimore, Maryland 21202

(410) 767-8150
paulac@opc.state.md.us
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MODESTO IRRIGATION DISTRICT

By: /s/ Sean M. Neal

Sean M. Neal

Duncan, Weinberg, Genzer &
Pembroke, P.C.

915 L Street, Suite 1410
Sacramento, CA 95814
smn@dwgp.com

(916) 498-0121

MONTANA PUBLIC SERVICE COMMISSION

By: /s/ Brian C. Dekiep

Brian C. Dekiep

Public Policy and Regional Transmission Bureau
Montana Public Service Commission

1701 Prospect Ave.

Helena, MT 59620

(406) 444-3772

bdekiep@mt.gov

NATIONAL ASSOCIATION OF STATE UTILITY
CONSUMER ADVOCATES

By: /s/ Mary J. Healey

Mary J. Healey

Consumer Counsel and

President of NASUCA

Connecticut Office of Consumer Counsel
10 Franklin Square

New Britain, Connecticut 06051-2644
(860) 827-2900
mary.healey@po.state.ct.us
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NEW ENGLAND CONFERENCE OF PUBLIC
UTILITIES COMMISSIONERS

By: /s/ Harvey L. Reiter

Harvey L. Reiter, Esq.

Stinson Morrison Hecker LLP
1150 18th Street NW, Suite 800
Washington, D.C. 20036-3845
(202) 785-9100
hreiter@stinson.com

By: /s/ William Nugent

William Nugent

Executive Director

New England Conference of Public Utilities
Commissioners

50 Forest Falls Drive, Suite 6

Yarmouth, ME 04096

(207) 846-5440

bill.nugent@ myfairpoint.net

NEW HAMPSHIRE PUBLIC UTILITIES COMMISSION

By: /s/ Thomas B. Getz

Thomas B. Getz

Chairman

Lynn Fabrizio

Hearings Examiner

New Hampshire Public Utilities Commission
21 South Fruit Street, Suite 10

Concord, NH 03301

Tel: 603-271-2431
Lynn.fabrizio@puc.nh.gov
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NEW JERSEY BOARD OF PUBLIC UTILITIES

By: /s/ Brian O. Lipman

Paula T. Dow

Attorney General of New Jersey
Brian O. Lipman

Deputy Attorney General

State of New Jersey

Office of the Attorney General
Division of Law

Department of Law and Public Safety
124 Halsey Street

P.O. Box 45029

Newark, New Jersey 07101

P (973) 648-4726
Brian.Lipman@dol.lps.state.nj.us

NEW JERSEY DIVISION OF RATE COUNSEL
By: /s/ Stefanie A. Brand

Stefanie A. Brand

Director

Felicia Thomas-Friel, Esq.
Deputy Rate Counsel

31 Clinton Street, 1 Floor
Post Office Box 46005
Newark, NJ 07101

(973) 648-2690
sbrand@rpa.state.nj.us
fthomas@rpa.state.nj.us

NORTHERN CALIFORNIA POWER AGENCY

By: /s/ Lisa G. Dowden

Lisa G. Dowden

Spiegel & McDiarmid

1333 New Hampshire Avenue, N.W.
Washington, D.C. 20036

(202) 879-2046
Lisa.dowden@speigelmcd.com
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OFFICE OF THE NEVADA ATTORNEY GENERAL,
BUREAU OF CONSUMER PROTECTION

By: /s/ John E. McCaffrey

John E. McCaffrey

Stinson Morrison Hecker LLP
1150 18' St. N.W. Suite 800
Washington, DC 20036

(202) 785-9100
jmccaffrey@stinson.com

Eric Witkoski

Office of the Nevada Attorney General
Bureau of Consumer Protection

555 E. Washington Ave., #3900

Las Vegas, NV 89101

(702) 486-3129

OFFICE OF THE OHIO CONSUMERS’ COUNSEL,

By: /s/ Jeffrey L. Small

Jeffrey L. Small

Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

(614) 466-1292

small@occ.state.oh.us
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OLD DOMINION ELECTRIC COOPERATIVE

By: /s/ Adrienne E. Clair

Glen L. Ortman, Esq.

Adrienne E. Clair, Esq.

Stinson Morrison Hecker LLP
1150 18 Street N.W., Suite 800
Washington, D.C. 20036-3845
(202) 785-9100
aclair@stinson.com

ORGANIZATION OF MISO STATES

By: /s/ William H. Smith

William H. Smith, Jr.
Executive Director

100 Court Avenue, Suite 315
Des Moines, lowa 50309
515-243-0742
bill@misostates.org

PENNSYLVANIA OFFICE OF CONSUMER
ADVOCATE

By: /s/ Darryl Lawrence

Darryl Lawrence

Assistant Consumer Advocate
555 Walnut Street

5th Floor, Forum Place
Harrisburg, PA 17101-1923
(717) 783-5048
DLawrence@paoca.org
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PUBLIC POWER COUNCIL

By: /s/ Nancy P. Baker

Nancy P. Baker

Senior Policy Analyst

Public Power Council

825 NE Multnomah Street, Suite 1225
Portland, OR 97229

(503) 595-9770

nbaker@ppcpdx.org

PUBLIC SERVICE COMMISSION OF THE STATE OF
NEW YORK

By: /s/ Peter McGowan

Peter McGowan

General Counsel

Public Service Commission

of the State of New York

3 Empire State Plaza

Albany, NY 12223-1305

(518) 474-2510
Peter.mcgowan@dps.stateny.us

PUBLIC SERVICE COMMISSION OF WISCONSIN

By: /s/ Michael S. Varda

Michael S. Varda

Assistant General Counsel

Public Service Commission of Wisconsin
610 North Whitney Way

Madison, WI 53705-2729

(608) 267-3591

610 North Whitney Way, P.O. Box 7854
Madison, Wisconsin 53707-7854

(608) 266-5481
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SACRAMENTO MUNICIPAL UTILITIES DISTRICT

By: /s/ Harvey L. Reiter

Harvey L. Reiter, Esq.

Stinson Morrison Hecker LLP
1150 18" Street N.W., Suite 800
Washington, D.C. 20036-3845
(202) 785-9100
hreiter@stinson.com

By: /s/ Laura Lewis

Laura Lewis

Andrew Meditz

Sacramento Municipal Utility District
6201 S Street

Sacramento, CA 95817

(916) 732-6123

llewis@smud.org
ameditz@smud.org

SOUTH DAKOTA PUBLIC UTILITIES COMMISSION

By: /sl Greg Rislov

Greg Rislov

Commission Advisor

State Capitol Building
Pierre, South Dakota 57501
(605) 773-3201
greg.rislov@state.sd.us

STATE OF MAINE, OFFICE OF THE PUBLIC
ADVOCATE

By: /s/ Agnes Gormley

Agnes Gormley

State of Maine, Office of the Public Advocate
112 State House Station

Augusta, Maine 04333-0112

(207) 287-2445
Agnes.Gormley@maine.gov
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TRANSMISSION AGENCY OF NORTHERN
CALIFORNIA

By: /s/ Michael Postar

Michael Postar

Bhaveeta K. Mody

Duncan, Weinberg, Genzer &
Pembroke, P.C.

1615 M Street, NW
Washington, DC 20036
(202) 467-6370
mrp@dwgp.com

VERMONT DEPARTMENT OF PUBLIC SERVICE

By: /s/ Harvey L. Reiter

Harvey L. Reiter

Stinson Morrison Hecker LLP
1150 18' Street N.W., Suite 800
Washington, D.C. 20036-3845
(202) 785-9100
hreiter@stinson.com

Elizabeth Miller, Commissioner

Sarah Hofmann, Deputy Commissioner
Vermont Department of Public Service
112 State Street, Drawer 20
Montpelier, VT 05620-2601
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September 12, 2011

VERMONT PUBLIC SERVICE BOARD

By: /s/ Harvey L. Reiter

Harvey L. Reiter

Stinson Morrison Hecker LLP
1150 18' Street N.W., Suite 800
Washington, D.C. 20036-3845
(202) 785-9100
hreiter@stinson.com

James \Wolz, Chairman
Vermont Public Service Board
112 State Street, Drawer 20
Montpelier, VT 05620-2601
(802) 828-1655
James.volz@state.vt.us
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ATTACHMENT A

SUMMARY OF FERC ORDERS ON INCENTIVE
APPLICATIONS FOR TRANSMISSION DEVELOPMENT

AUGUST 25, 2011
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FERC ORDERS ON INCENTIVE APPLICATIONS FOR TRANSMISSION DEVELOPMENT?

Utility/Order Order Year ROE Adders Abandoned | CWIP Pre- Hypothetical | Accelerated | Deferred
Plant commercial Capital Depreciation Cost
Operation Structures Recovery
Costs
Nevada Hydro The Commission deferred ruling on the merits of certain rate principles requested by Nevada Hydro for a
(ER06-278-000) 2006 proposed combined generation/transmission project, pending submission of additional information that the
Commission deemed necessary to complete its evaluation of Nevada Hydro’s proposal.
Bangor Hydro 50 basis points
(ER04-157-004) (transferring
Opinion No. 489 operational
2006 control to ISO
(Reaffirmed New England)
on AND 100 basis N/A N/A N/A N/A N/A N/A
Rehearing in points
2008) (encourage
expansion)
(Multiple
Projects)
AEP (EL06-50- 200.6 ROE set at “high
000) JPEICE nd of zone of N/A X X N/A N/A N/A
(conditional Rehearing in enao bc|) €0 ”
grant) 2007) reasonableness
Allegheny 2006 -
Energy (ELO6- . ROE set at “high
(Denied
54000) L end of zone of X X X N/A N/A N/A
e Rehearing in ”
(conditional reasonableness
2007)
grant)

! As of August 25, 2011
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Utility/Order Order Year ROE Adders Abandoned | CWIP Pre- Hypothetical | Accelerated | Deferred
Plant commercial Capital Depreciation Cost
Operation Structures Recovery
Costs
Duquesne
(EL06-109-000, 150 basis points
etal) 2007 (of 150 X X X N/A N/A N/A
(conditional requested)
grant)
The United
Illuminating 2007 50 basis points
Company (ER07- (Denied for underground
653-000) Rehearing in | portion of project N/A X N/A N/A N/A N/A
(conditional Jan. 2009) only
grant)
Trans-Allegheny ROE set at “high
Interstate Line end of zone of
Company (ER07- 2007 reasonableness,”
562-000 and Denied but suspended
ER07-562-001) Re(hearing in unr'zil L M L M L M
Oct 2007) June 1, 2007, as
requested,
subject to refund
Commonwealth
Edison Company
and
Commonwealth
Edlsm_l Company Denied (request
E’éi‘é‘;‘_ﬂf‘o 00, 2007 of 150 basis N/A Denied N/A N/A N/A N/A
ER07-583-000 points)
and ER07-583-
001)
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Utility/Order | Order Year ROE Adders Abandoned | CWIP Pre- Hypothetical | Accelerated | Deferred
Plant commercial Capital Depreciation Cost
Operation Structures Recovery
Costs
Baltimore Gas & 100 basis points
Electric (of 100
Company (ER07- requested) for
576-000 and i only two RTEP
ER07-576-001) Deni projects and
( en!ed . 50 basis points N/A Denied N/A N/A N/A N/A
Rehearing in .
for continued
Jan 2008) .
membership in
PJM and
Denied for 37
future projects
Southern 125 basis points
California (of 150) for the
Edison Company DPV2 and
(EL07-62-000) ko Tehachapi
(Denied. Projects and X X N/A N/A N/A N/A
Rehearing in . .
June 2008) | Z2-hasis points
(of 100) for the
Rancho Vista
Project.
Baltirr_lore Gas & 2007 -
Electric e 100 basis points
Company (ER07- . (of 100) for TOI N/A N/A N/A N/A N/A N/A
Rehearing in .
576-000 and June 2008) Projects
ER07-576-001)
Pepco Holdings 50 basis points
(ER08-10-000) (of 50) (for
2007 continued N/A N/A N/A N/A N/A N/A
membership in
PIM)
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Utility/Order Order Year ROE Adders Abandoned | CWIP Pre- Hypothetical | Accelerated | Deferred
Plant commercial Capital Depreciation Cost
Operation Structures Recovery
Costs
Xcel Energy
Services (ER07- 2007 N/A X X N/A N/A N/A N/A
1415-000)
Commonwealth 150 basis points
Edison Company 2008 (of 150) for
(EL07-41-001 (Granted Phase Il of the
and ER07-583- rehearing West Loop X
003) again in Project in N/A (Granted N/A N/A N/A N/A
(Rehearing of Sept. 2008 Chicago and for Phase
2007 order) and Denied for Phase Ilonly)
reaffirmed) | and Grenshaw
Project
Atlantic Path 15 2008 The Commission established hearing and settlement procedures to review the proposed tariff change to
LLC (ER08-374 (Granted decrease rates for transmission service and summarily approved Atlantic's proposed continued use of the
and EL08-38- . 13.5 percent return on equity. On partial rehearing, FERC clarified that it is not mandating that companies
000) rehférl:lg n use a regional proxy group for purposes of calculating return on equity (ROE) in rate filings in this or other
parz(l)rio)ov. cases. The Commission also clarified that whether it will make an up-front ROE determination will depend
on the facts and circumstances of particular cases.
Potomac- 2008
Appalachian (Rehearing
Transmission Granted in
nghllne (EROS- partin Nov.
386-000) Pigl'll-?s: FS{((E)tE 50 basis points
for hearing (of 5('))'(for' RTO X X X X N/A N/A
and participation)
settlement
proceedings
& accepted
proposed
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Utility/Order Order Year ROE Adders Abandoned | CWIP Pre- Hypothetical | Accelerated | Deferred
Plant commercial Capital Depreciation Cost
Operation Structures Recovery
Costs
settlement
for formula
rates)
Southern The Commission accepted revisions to its Transmission Owner Tariff to reflect proposed changes to its
California 2008 transmission revenue requirement and transmission rates to implement CWIP rate incentives (from order
Edison Company ELO7-62-000 in 2007), suspended them for a nominal period, subject to refund and subject to the outcome
(ER08-375-000) of a paper hearing.
Westar Energy 100 basis points
Inc. (EL08-31- (of 100) for X
000 and ER08- Wichita-to-Reno- (Over 15
396-000) to-Summit Line,
] years) for
2008 Denied for R(?no— N/A N/A N/A N/A Wichita-to- N/A
to-Summit Line, Reno-to-
a.nd Summit Line
Denied for ONLY
Swissvale
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Utility/Order | Order Year ROE Adders Abandoned | CWIP Pre- Hypothetical | Accelerated | Deferred
Plant commercial Capital Depreciation Cost
Operation Structures Recovery
Costs
The Nevada
Hydro Company, ROE “set within
Inc. (ER06-278- the upper end of
000, etal.) 2008 the zone of X
(Denied reasonableness” . .
Rehearing in TBD for the Denied Denied N/A (50% debt/ R N/A
Nov. 2010) TE/VS 50% equity)
Interconnect and
Denied for LEAPS
Startrans IO, Allowed 13.5%
L.L.C. (ERO8- ROE instead of
413-000 and 2008 any adders
ER08-413-001) (Affirmed | because it was a
(conditional on newly formed N/A Denied N/A N/A N/A N/A
grant) rehearing in public utility
Nov. 2010) | *Denied request
for acquisition
adjustment
Pacific Gas and Deferred
Electric Decision pendin Deferred
Company (EL08- 2008 additiznal : X Decision X N/A N/A N/A
24-000) studies by PG&E
PPL Electric 125 basis points
Utilities (of 150) for
Corporation, Susquehanna X X
Public Service 2008 Line (allowed to (allowed to | (allowed N/A N/A N/A N/A
Electric and Gas assign to assign to to
Company (EL08- affiliates) and affiliates) assign)
23-000) 50 basis points
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Utility/Order | Order Year ROE Adders Abandoned | CWIP Pre- Hypothetical | Accelerated | Deferred
Plant commercial Capital Depreciation Cost
Operation Structures Recovery
Costs
(of 50)(for
continued
membership in
PJM) (cannot
assign)
Virginia Electric
Power Company
(ER08-92-000, 50 basis points
R (of 50) (for RTO
2008 participation) but N/A N/A N/A N/A N/A N/A
Denied increase
of base-level ROE
Duquesne Light 50 basis points
Company (ELO6- (of 50) (for
109-000, et al.) continued RTO
(accepting the membership) and
settlement 2008 100 basis grgints X X X N/A N/A N/A
resolving issues (of 150) for DTEP
from 2007 (including all TOI
order) upgrades)
Northeast 50 basis points
Utilities Service 5008 (of 50) (for adv.
Company (ER08- : tech. —
966-000) (Denied conditional N/A N/A N/A N/A N/A N/A
Rehearing in T A
Jan. 2009) Granted waiver
of the 12/31/08
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Utility/Order Order Year ROE Adders Abandoned | CWIP Pre- Hypothetical | Accelerated | Deferred
Plant commercial Capital Depreciation Cost
Operation Structures Recovery
Costs
termination date
for 100 basis
points granted in
Op. 489
Pepco Holdings, 150 basis points
Inc. (ER08-686- 2008 (of 150) for N/A N/A N/A N/A N/A N/A
000) multiple projects
Virginia Electric 150 basis points
Power Company (of 150) for 4
amd-o0t) | 2008 | LERERR wa | v | /A VA | A
(of 125) for 7
projects
New York 50 basis points
Regional (of 50) (for RTO
Interconnection, partic.),
Inc. (EL08-39- 100 basis points
000) (of 100) (for
(conditional Transco
grant) 2008 formation), and N/A N/A N/A N/A N/A N/A
125 basis points
(of 250) (for
transmission
investment and
advanced
technologies)
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Utility/Order | Order Year ROE Adders Abandoned | CWIP Pre- Hypothetical | Accelerated | Deferred
Plant commercial Capital Depreciation Cost
Operation Structures Recovery
Costs

Duquesne Light

Company (ER08- 150 basis points

1402-000) 2008 (of 150) for the N/A X N/A N/A N/A N/A

Brady Project
Power Co. | 208
(EL08-74-000) (Denied ) 125 basis points X X N/A N/A N/A N/A
‘rs Rehearing in (of 150)

(conditional May 2010)

grant)

PacifiCorp 200 basis points

(EL08-75-000) 2008 (of 250) X e b e b e

Southern

Indiana Gas &

Electric

Company (ELOS- 2008 N/A X X N/A N/A N/A N/A

82-000 and

ER08-1468-000)

Pepco Holdings, -

Inc. (ER08-1423- 150 basis pOII"ItS

000) 2008 (of 150) for X X N/A N/A N/A N/A

MAPP project

Northeast

Utilities Service

Company and 125 basis points

National Grid 2008 (of 150) X X N/A N/A N/A N/A

USA (ER08-

1548-000)
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Utility/Order | Order Year ROE Adders Abandoned | CWIP Pre- Hypothetical | Accelerated | Deferred
Plant commercial Capital Depreciation Cost
Operation Structures Recovery
Costs
Central Maine
Power (_:"mpa“y 150 basis points
;ﬁﬁlﬁasl::vice (of 150) for
Company (ELOS- 2008 I\gzl::eii)i\g/sr X N/A N/A N/A N/A N/A
77-000) .
(conditional Project
grant)
Tallgrass 150 basis points
Transmission for each project,
and Prairie up to 50 basis
Wind points for
Transmission 2008 participation in X X X X N/A N/A
(ER09-35-000 SPP, and denied
and ER09-36- 50 basis points
000 for adv. tech.
Commonwealth
Edison and
Commonwealth
Edison of
Indiana (EL08- 2008 Denied the 200
78-000) L [ S N/A N/A N/A N/A N/A N/A
Rehearing in
June 2009) were requested
NSTAR Electric 2008 Granted waiver
Company (ER09- | (Affirmed of the December N/A N/A N/A N/A N/A N/A
14-000 and on 31, 2008
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Utility/Order

Order Year

ROE Adders

Abandoned
Plant

CWIP

Pre-
commercial
Operation
Costs

Hypothetical
Capital
Structures

Accelerated
Depreciation

Deferred
Cost
Recovery

ER09-14-001)

rehearing in
April 2009)

termination date
for the 100 basis
points granted in
Opinion 489
(above) for Phase
11, Denied the 100
basis points
requested for
Carver and the
Barnstable
Projects, and
Denied the 46
basis points
requested for
adv. tech.

Public Service
Electric and Gas
Company (ER09-
249-000)

2009
(Denied
Rehearing in
Apr. 2010)

150 basis points
(of 150) for its
portion of MAPP
Project

X

(allowed to
assign to
affiliates)

N/A

N/A

N/A

N/A

N/A

ITC Great Plains
(ER09-548-000)

2009

up to 50 basis
points (of 50) for
participation in
SPP, and 100
basis points (for
independence as
Transco)

N/A

N/A

N/A
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Utility/Order | Order Year ROE Adders Abandoned | CWIP Pre- Hypothetical | Accelerated | Deferred
Plant commercial Capital Depreciation Cost
Operation Structures Recovery
Costs
Pioneer 50 basis points
Transmission (of 50) (for
(ER09-75-000 membership in a
and ER09-75- 2009 RTO), 150 basis
001) (Denied points (of 150)
Rehearing in for new X X e e e e
Jan. 2010) | transmission, and

Denied the 50

basis points for
adv. tech.

Trans-Allegheny
Interstate Line

Denied TrAILCo’s request for authorization to implement a 12.7 percent incentive ROE for the replacement
of autotransformers and the upgrade of associated equipment at American Electric Power's Kammer

Co. (ER09-590- 2009 Substation (Kammer Project). TrAILCo had not demonstrated how the scope, effect and risks or challenges
000) of the Kammer Project warrant an incentive ROE.
Green Power 10 basis points
Express LP (of 10) (for new X
(ER09-681-000) 5009 transmission), X (
. 100 basis points . by
e e | x| X [ X | e | e
being a Transco), an initial
May 2011) . . regulatory
50 basis points - regulatory
(of 50) (for RTO asset)
membership)
Baltimore Gas 2009 150 basis points
and Electric (Denied (of 150) for its
Company (ER09- | Rehearingin | portion of MAPP X N/A N/A N/A N/A N/A
475-000) Mar. 2010) Project
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Utility/Order

Order Year

ROE Adders

Abandoned
Plant

CWIP

Pre-
commercial
Operation
Costs

Hypothetical
Capital
Structures

Accelerated
Depreciation

Deferred
Cost
Recovery

Central Maine

The Commission granted a motion to lodge evidence that the Aroostook Wind Energy Project, which was to

ll\’/lower;nl()il. be connected to the grid in southern Maine by the Maine Power Connection Project, has been discontinued.
SeE;l\Illiie go 1€ 2009 In light of the cancellation, the Maine Power Connection Project no longer exists in the form that the
) Commission considered when it previously authorized transmission rate incentives therefore its sponsors
(EL08-77-001) . . -
will have to submit a new filing.
Green Energy 50 basis points
Express (EL09- (of 50) for
74-000) participationin a
(conditional qualifying
grant) Transmission
Organization, 100 X
2009 basis points (of X X X (50% debt/ N/A N/A
100) (for status 0 .
50% equity)
as a Transco),
and 50 basis
points (of 50) (for
new
transmission)
Citizens Energy X
Corp, Docket No
e 2009 N/A X N/A N/A (50% debt/ N/A X
50% equity)
Sou_therr_l 100 basis points
California (of 150) for
Edison Co. 2009 | Eldorado-Ivanpah X X N/A N/A N/A N/A
(EL10-1-000) .
L. Transmission
(conditional :
Project
grant)
Uiz [IET 1D 7y 2009 N/A X X N/A N/A N/A N/A

Co. (ER10-183-
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Utility/Order | Order Year ROE Adders Abandoned | CWIP Pre- Hypothetical | Accelerated | Deferred
Plant commercial Capital Depreciation Cost
Operation Structures Recovery
Costs
000)
(conditional
grant)
Great River
Energy (ER10-
147-000, ER10- X
147-001, and 2010 N/A X X N/A (80% debt/ N/A N/A
ER10-147-002) 20% equity)
(conditional
grant)
Western Grid
Development, X X
LLC (EL10-19- 195 basis points : b
000) 2010 (of 195) (total) Denied X N/A (50% debt/ N/A (by
. 0 . regulatory
(conditional 50% equity)
) asset)
PJM . Denied
Interconnection, (anDdegtleenqe q (denied
I(J.L.c - 2010 N/A authority’ o | authority N/A N/A N/A N/A
ER11-1985- . to
000) assign) assign)
Central X
(Transmissiom, 50 basis points
20 basis points
LLC (EL11-21- (30-year
000) 2011 (of 50) (for RTO X N/A X N/A depreciable N/A
membership) .
life for rate
recovery)
Atlantic Grid 50 basis points X X
Operations A-E (of 50) (for RTO
LLC (EL11-13- 2011 membership), X X N/A (40% debt/ N/A (by
000) 100 basis points 60% equity) regulatory
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Utility/Order | Order Year ROE Adders Abandoned | CWIP Pre- Hypothetical | Accelerated | Deferred
Plant commercial Capital Depreciation Cost
Operation Structures Recovery
Costs
(conditional (of 150) (for new asset)
grant) transmission), 50
basis points (of
50) (for being a
Transco), 50
basis points (of
50) (for adv.
tech.)
Ameren Services
Company
(EL10-80-000) X X X
(conditional 2011 N/A (allowed to | (allowed X 40% debt/ N/A N/A
grant) assign to to ( o ¢
affiliates) assign) S S,
NECPUC The Commission denied rehearing of a September 2008 order that rejected a complaint seeking to prevent
(EL08-69-001) 2011 New England transmission owners from applying ROE adders to project costs in excess of those estimated at
the time the incentive was approved.
Desert
Southwest -
Power, LLC 150 basis points
(EL10-54-000) (Of 150). Denied
request for any X
2011 of these X X N/A (50% debt/ N/A N/A
incentives to 50% equity)
apply to a second
circuit.
Public Service 2011 N/A X X N/A N/A N/A N/A
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Utility/Order Order Year ROE Adders Abandoned | CWIP Pre- Hypothetical | Accelerated | Deferred
Plant commercial Capital Depreciation Cost
Operation Structures Recovery
Costs
Electric and Gas (Onlyasto3 | (Onlyas
Company (ER11- of 5 projects | to3 of 5
3352-000) and allowed | projects
to assign to and
affiliates) allowed
to assign
to
affiliates)
Northeast
Transmission 50 basis points X X
Development, £50) (30-year
LLC (EL11-33- 2011 (0 X N/A N/A N/A d iabl (by
000) (for RTO. 'tfep]rceua c regulatory
(conditional s life for rate asset)
T recovery)
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STATEMENT OF JIM TRACY

1. My name is Jim Tracy. | joined the Sacramentmidipal Utility District (SMUD) in
1989 and have served as SMUD’s Chief Financialo®ff{(CFO) since 2004. | oversee the
Accounting and Treasury departments and am redperfer overall risk management. |
coordinate the development of SMUD'’s long-term hass plan and its integration with the
annual operating budget. One of my current dage€FO is evaluating transmission
investments and funding the projects approved byYBM elected Board of Directors. Prior to
becoming CFO, | served as Director of Businessrittanand Budget and as Treasurer.

2. Before coming to SMUD, | served as a principalgst for eight years with R.W. Beck
and Associates in Sacramento. | have also worethé Missouri Public Service Commission.
| hold a bachelor’s degree in business adminisinadind a master’s degree in economics from
the University of Missouri at Columbia.

3. I have been asked to address several issued fayghe Commission’s Notice of Inquiry
in Promoting Transmission Investment Through PriciegoRm Docket No. RM11-26-000.
My Statement is structured to cover five areas. fiflsesection addresses the difficulty in
measuring the effectiveness of the Commission’stigxg transmission incentive rate policies.
The second section discusses what | have obseegadding the relative importance of risk-
reducing mechanisms and those that enhance allmt@ths in promoting needed transmission
expansion. Third, | discuss how incentive ratecitries — and in particular, higher return
allowances for new transmission projects -- caluérfce the deployment of a utility’s finite
investment dollars. The fourth section discussieg @hanced return allowances, if permitted at
all, should be applied only to project estimatexs,the ultimate costs of a new transmission
project. Last, | discuss how, in appropriate astances, diversification of risk by joint
ownership of transmission facilities can obviate tleed for rate incentives.

Difficulties in Measuring the Impact of Order No. 679 Policies

4. The NOI poses a series of questions at PP1201 25, 26, 28, 29, 31, 33, 35-39 and 44
and asking for documentation of the impact the Caaion’s Order No. 679 incentive rate
policies have had on achieving the goals of FPAI&@19 — namely improving reliability and
reducing congestion to reduce the cost of delivggedier. One question (P 15) asks, for
example, “Have the incentives granted to transmisprojects had an impact on consumer rates
and service, including impacts related to reliéygpiéind the reduction of congestion?” The short
answer to this general question is that it is iyemnipossible to say, after the fact, whether the
Commission’s incentive rate policies have had aitpesimpact on reliability or consumer
prices. | reach this conclusion for several reason

5. It is my understanding that, in considering #pproach it ultimately adopted in Order
No. 679, the Commission rejected comments urging #dopt a “but for” test as a qualification
for obtaining incentive rate treatment. Under sactest, an applicant seeking rate incentives
would have to have shown that its project wouldb®tleveloped but for the grant of incentives.
The Commission also rejected comments proposingagalicants for incentive rate treatment
guantify the benefits of their projects in relatiom the costs of the requested incentives.
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Whatever the merits of those policy choices, itas now possible, in light of those past choices,
to measure Order No. 679's effectiveness in impmviransmission reliability or reducing
congestion to reduced delivered power costs. Tasores are interrelated.

6. Take first, the absence of a “but-for” test. dgna “but for” test, the applicant would
have been required to demonstrate that the in@nsought were needed to ensure the project’s
undertaking and completion. Since the Commissimh ribt demand such evidence before
granting incentives, there is no way to measuter #fie fact, whether a project would have gone
forward absent the granting of incentives. Nortipassible to know whether the incentives
resulted in earlier in-service dates for such mtsjesince Order No. 679 incentives, as |
understand it, have not been tied to meeting Spaniservice dates.

7. Adding to the hurdles in assessing whether Oxter679 has had a measurable positive
impact is the difficulty in isolating the impact ofcentives granted from other factors that have
been at work in the economy in the years since IQ¥de 679 issued. The Commission notes in
the NOI (at P 5) that the purposes to be achieye@ider No. 679 were to improve reliability
and to lower delivered power costs (through reducedgestion). One key difficulty in
measuring the impact of transmission rate incestime achieving these objectives, particularly
in the absence of a “but for” test, is that thestabtial slow down in the nation’s economy
tended to produce the same types of impacts. Rddecenomic activity has dampened the
demand for electricity. Reduced demand for eleityrresults in less stress on the transmission
grid (enhancing reliability). Moreover, becausealgo reduces congestion, reduced demand has
a dampening effect on electricity prices. We hagen both effects in California over the last
few years.

8. Similarly, because the Commission’s Order N&® &5t did not demand quantification of
benefits in relationship to the costs of the ino&%, there is no way to determine whether any
improvements in reliability or reduction in deliegr power costs that may have occurred since
Order No. 679 issued were either anticipated talrdsom the incentives granted or were
actually a realized benefit. | understand thata inumber of cases the Commission has applied
the Order No. 679 presumption that, because aqirbpel been approved in a regional planning
process, it would either improve reliability or ve# delivered power costs. But the Commission
itself did not require a demonstration of the degoé reliability improvement or the extent to
which delivered power costs would decline as a tmmdof granting the incentives. Nor did it
require the applicants to demonstrate whether ¢isésf the incentives would be exceeded by
the benefits of improved reliability or lower dedgred power costs. For example, even if lower
congestion on a transmission system could be tea transmission project that had received
incentive rate treatment, and even if it could b&alglished that the incentives had made the
project possible, the costs of the project migiviehexceeded the benefits of reduced congestion.

9. I would also note that while there has beengaifstant amount of new transmission
plant constructed in the years since Order No.\8&9 issued, the fact that construction of new
transmission facilitiesoincidedwith the post-Order No. 679 time period does rsgalgish a
correlation between new construction and the award of trarsamisincentives. Most new
transmission built in the United States has beeh @mtinues to be constructed by public
utilities. Many of these utilities have a publidlity obligation to provide reliable service and
this ongoing obligation may well account for a sigant amount of that construction. | also
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understand that other public utilities have agrégdcontract to construct new transmission
projects included in regional plans approved byrtregyional transmission organizations. In such
circumstances it would be impossible, after the, facdetermine what impact any incentive rate
treatment granted had on the transmission ownecsibn or ability to proceed with the project,
as they might well have been required to underth&eroject even in the absence of incentives.

10. While it is not possible to determine whetlr incentives the Commission granted have
had a positive impact, | cannot, for the same neasay with certainty that the incentives have
not encouraged the construction of new transmissiojepi® But even if one simphssumes
cause and effect relationship between the incemgwanted by the Commission and the projects
built thereafter, it does not follow that the neilpiact was necessarily beneficial. As | indicated
previously, the costs of the incentives may havenlgreater than the benefits. Even if the costs
did not exceed the benefits, the costs of the imnees were almost certainly more than needed.
As | note later in my statement, it would be theisural case where rate of return adders were
needed to spur a project that could not have bekd dy more modest risk-reducing measures
such as formula rates, construction work in pragr@@WIP) allowances or abandoned plant
protection. Yet in many instances the Commissios hpproved all of these risk-reducing
incentivesand granted a substantial rate of return adder as wellso cannot dismiss the
possibility that the Commission’s incentive ratalens have resulted in excess transmission
capacity. It would be useful to measure whethejeats that have received incentive rate
treatment from the Commission have been undersiblesicrunderutilized or even overbuilt.
Lower spot prices might result from excess transiois capacity but these lower prices might
not offset the cost of unneeded transmission cpdcdo not assert that the Commission can
determine whether the phenomenon of undersubsamipti overbuilding has been caused by the
Commission’s incentive rate policies for the saegspns that one cannot measure whether these
policies have had a positive impact. But | makedhservation instead to illustrate the futility in
trying to measure Order No. 679’s success. Gamngdrd any new incentive rate policy should
guard against incentives to overbuild that migbulefrom inadequately tailored incentives.

The Relative Importance of Risk-Reducing Versus Prit-Enhancing Incentives

11. Since the issuance of Order No. 679, the Cosiamnson many occasions has granted
applicants multiple rate incentives for the sangquot — abandoned plant cost recovery, CWIP,
formula rates, hypothetical capital structures antlanced return allowances. All but the last
two are means to reduce an applicant’s risk. Ttierlawo mechanisms enhance the applicant’s
rate of return allowance, and hence its profitsségbon my knowledge of the industry, it would
be an unusual case in which an enhanced returwaallce would be necessary to ensure the
construction of needed transmission projects. Maggat is difficult to imagine a case in which
it would be necessary to grant an applicant anmgdthreturn allowance — a mechanism that is
presumably tied to elevated risk of capital recgvewhere the applicant also receives incentive
rate treatments that reduce its risk of capitabvecy.

12. Over the years, in my capacity as SMUD’s CF@ave been involved in financing a
number of large infrastructure projects, includittgnsmission, distribution and generation
facilities. It has been my experience that thelileg institutions underwriting these types of
projects have as their first interest the certaoftijong term cash flow potential of the projects,
not the specific rate of return the applicant Wwidl able to earn on the project. The applicant’s
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concerns are not dissimilar. Although the rolemedrchant transmission companies may well
expand, most of the entities that will be consingchew transmission facilities will continue to
be utilities. And, whether public or privately-owheheir principal motivation for constructing
new transmission facilities will be to meet theiligations as utilities, as participants in regiona
planning organizations and signatories to agreesnémat obligate them to construct new
transmission. They will not be building transmigsion “spec” on the enticement of enhanced
returns. Nor do | think that lenders will be irdhced to finance exceptionally risky projects
because the transmission owners have received ezdhaeturn allowances. What will influence
lenders in such circumstances is the availabilityn@chanisms that reduce the transmission
owner’s risk of revenues being interrupted at sqiat during the projected recovery period.
In most cases — the vast majority, in fact — | sth@mphasize that no special rate treatment is or
should be needed — most transmission projectsoaitee and even large undertakings are part
and parcel of the responsibilities of electricitiés.

13. In prior cases approving a combination of ris#ucing rate incentives and return adders,
| understand the Commission to have stated thdewisk-reducing mechanisms like CWIP and
abandoned plant cost protection can reduce investnsek, they may not offset the additional
siting, construction, regulatory and environmenigiks faced by an applicant. | would urge the
Commission to reconsider whether these are reafparsite risks at all. In my experience they
are not. One of the largest investment risks faarutility is the risk that capital invested in a
project will fail to be included in rate base areeritten off. That failure is likely to be becaus
of hurdles in siting, construction, environmentahditions or other regulatory requirements. |
do not see why abandoned plant cost protection doesully protect the utility against these
types of risks.

14. While my experience is not as a merchant trsssam owner, my views on the relative
importance of risk-reducing mechanisms and rateetfrn adders are the same when applied to
merchant transmission projects. To the extent hastctransmission owners are single asset
entities, regulators might be convinced to granthsentities a higher base rate of return
allowance than the return allowances of their naaditional utility counterparts because they
are considered inherently more risky. If this ie #ase, then there is no need to grant these
entities an enhanced return adder because therdiase already incorporates consideration of
their greater risk. And | understand that at te@®e merchant transmission developer, LS
Power, has voiced its concern that the biggestlauoddevelopment of merchant transmission
projects is not the absence of adequate rate inesnbut the barriers to merchant transmission
that they say some incumbent utilities have erected

Unnecessary Rate Incentives Can Skew the Deployment
of a Utility’s Finite Investment Dollars

15. The Commission’s NOI (at Q8) posits the questihether the incentives granted to
transmission projects have had “an impact on imeest patterns in the electricity industry” and
whether incentives, as a general matter, affecé ‘@hocation of investment capital among
transmission, generation and distribution fac#itieAs with other questions about the actual
effects of the Commission’s incentive rate politys not possible to measure what actual effect
its policies have had on past investment allocatlenisions, due to the lack of any rigorous
showing by past recipients of the need for suckntiges. But | think it is fair to conclude that a
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utility’s investment dollars are limited and that, certain circumstances, the availability of
higher returns on transmission investments can skatility’s investment decisions. | believe it
is possible that the availability of incentives nfegve skewed some of the investment choices
made by transmission owners eligible for incentrate treatment under Order No. 679.
Prospectively, for the same reason, transmissioteniives, particularly higher return
allowances, can, in certain circumstances, skewutilgy investment decisions away from
investments in generation or distribution.

16. It bears emphasis that transmission owners fiaite resources and that their choice to
invest in one project will limit their other invesént options. That said, a utility’s investment
decisions will in most instances be driven by systeeeds, not return allowances. Let me
explain.

17. When a utility develops an overall expenditpkan, some investments are not
discretionary—they have to be made because of tihg/'s obligation to serve (e.g., to serve
new loads or to replace failed equipment). Otherestments are made to address potential
reliability impacts due to aging infrastructuregyhhave some probability of failure) These are
more discretionary investments where the utilityavgare of some probability of problems, but
they can choose to defer them, at least in thet $éon. In the former case a utility cannot forego
investment in distribution plant needed to addmesrinent reliability or new customer issues in
order to earn higher returns on less critical tnassion infrastructure. In the latter case the
utility has more flexibility to choose the investmi@ption that offers the higher return.

18. Utilities will typically spend money to replace add facilities to stay ahead of the curve
and avoid problems before they occur, becausebiijais a high priority. But these are still
discretionary investments in the sense that theybeadeferred for some period of time without
risking acceptable service reliability. For examplalecision to replace underground distribution
lines can be deferred. If this can be done andefutility’s shareholders can earn a higher return
on transmission investments than on such defenstdldition upgrades or replacements, this is
likely to cause a shift in the utility’s use of iterestment dollars. A higher-than-required ROE
allowance on new transmission facilities could skée incentives toward investment in such
higher return projects even if investment in dizgition facilities carrying a lower ROE might be
optimal for overall reliability. This would not kesirable, particularly if incentives are made too
readily available, and could encourage overbuildihgansmission capacity.

19. This problem could be even more acute givenctiveent disparity between base ROE
levels awarded by state public service commissionsstate-regulated facilities and the base
ROE levels this Commission has awarded for investmén facilities used to provide FPA-
jurisdictional services. The table included in #tached comments in response to Question 8 of
the Commission’s NOI sets out certain of theseesaat federal ROE allowances. The addition
of incentive ROE adders on top of already-highesebROEs could further skew investment
decisions.
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Enhanced Return Allowances, If Permitted At All, Stould Be Applied Only To Project
Estimates, Not The Ultimate Costs Of A New Transmgon Project

20. One concern discussed in the NOI (at P 27)histlner granting transmission developers
an ROE adder for new transmission projects andyapplthe adder to the project’s actual
ultimate cost rather than its estimated cost gthiesapplicants a perverse incentive to increase
project costs because they will earn the addeherentire cost of the project. The Commission
has asked a series of questions related to thiseconat P 28, including questions about
implementation of a policy to limit adders to estied project costs: “Would this approach work
in all regions of the country? What processes fevetbping, evaluating, and updating cost
estimates must be in place within regional transiors planning processes to facilitate such an
approach?” There are undoubtedly variations inoreg planning processes, but the concern
reflected in the questions is both valid and generapplying incentive adders to the ultimate
cost of a project is likely do more harm than good.

21.1 have already explained why enhancements t ohreturn allowances should only
rarely be needed to facilitate construction of ansmission project — and virtually never in
conjunction with risk-reducing incentives such asnfula rates, CWIP or abandoned plant
projection. The Commission has noted that the altenpurpose of the incentives, as required by
FPA section 219, is to benefit electric consumersniproving their service reliability and/or
reducing their delivered power costs by reducinggestion. Any rate of return adder granted
must be tailored to achieve that objective. Addkes would increase a utility’s return whenever
the costs of its transmission projects exceedrity pstimates effectively reward the utility for
coming in over budget. Simply put, rewarding sumhavior does not comport with the
purposes of section 219.

22. 1 do not mean to suggest that there cannatdirhate reasons why a project applicant’s
ultimate costs will exceed its estimates. Durirgigds of rising commodity or labor costs, for
example, ultimate project costs may well exceedmedes, even estimates that contain
contingency factors. But human nature being whég, i developer, without being imprudent,
might well put forth less than its best effortsctantain project costs when management knows
that shareholders will actually benefit if costs aot contained.

23. Despite likely differences in the way cost restion processes may vary from region to
region, | think there is a generic approach to phrgblem that transcends regional differences.
There may, for example, be several stages in amabiplanning process at which revised or
updated estimates of a project’'s cost are submiffed purposes of incentive ratemaking,
however, the focus should be on estimates in exdstat the time the applicant seeks incentive
rate treatment. At the time an applicant seeksdeafireturn adder, it should include the most
recent estimate of the project’s cost, whether #simate has been submitted to a regional
planning organization, a siting authority or, inettabsence of such filings, to its own
management. Presumably, if an applicant beliemem@entive ROE adder is necessary, it has
likewise concluded that the revenues produced btider, as applied to the then-estimated cost
of the project, are sufficient to undertake thggub Where the applicant then experiences actual
costs that exceed its estimates, and those costspugdently incurred, it is my understanding of
conventional ratemaking that the utility would bewed to earn its standard return on the total
cost of the facilities.
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24. It seems obvious to me that there is no penaitich less a disincentive, in limiting the
adder in such cases to the project’s estimated ¥dken an applicant submits a request for
incentive rate treatment and represents to the Ossion what its estimated costs will be, it is
reasonable to assume that the estimate has beenimgdod faith. Indeed a prudent estimate
will itself likely include a substantial continggnéactor to account for the inevitable changes in
project scope and details as well as unanticipateblems that occur routinely in construction of
a large transmission project. Since the utilityuwdobe allowed a normal return on its entire
investment, limiting the adder to the project’sirested cost is just a way of quantifying how
much of an incentive the Commission will allow agtsuring that the costs of the adder do not
outweigh its expected benefits.

In Appropriate Circumstances, Diversification Of Risk By Joint Ownership Can
Obviate The Need For Rate Incentives

25. One of the reasons frequently given by apptgdar incentive rate treatment under
Order No. 679 is that the project’s large costdlation to the utility’s existing rate base creates
cash flow problems and other substantial riskstg&aew transmission projects are not a recent
phenomenon made possible only by the availabilitynoentive rate treatment. SMUD, for
example, is one of the co-participants in the Galila Oregon Transmission Project, a 500 kV
transmission facility running several hundreds dfemin length south from the California
Oregon border. SMUD’s share of that line exceededalue the cost of all of SMUD’s other
transmission facilities at the time it agreed tokemdahe investment; hence, it was a very
substantial transmission investment for SMUD.

26. There are undoubtedly instances where a ndealesinission project cannot be financed
by conventional means because, absent other ameamgg, the project may represent too large
an undertaking for a single transmission owner. Whbat is the case, joint ownership of
facilities may be a possibility. Joint ownershipaotransmission project diversifies the risk of
the undertaking and may obviate the need in whola part for transmission incentives. In my
opinion, an applicant claiming the need for incemtrate treatment based on the magnitude of
the risk of adding facilities that are large in jpoation to its existing transmission plant shouéd b
required to demonstrate that it has consideredt jownership arrangements. The applicant
should show either that it has a compelling redsomejecting such arrangements or that such
joint ownership arrangements were not feasible.

| hereby certify on this 1st day of September, 20 the foregoing Statement was prepared by
me or under my direct supervision and that sucteB8tant is true and correct to the best of my
information, knowledge and belief.

/slJim Tracy
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STATEMENT OF HANS E. MERTENS

1. My name is Hans E. Mertens. | am the DirectorEofjineering Services and
Chief Engineer of the Vermont Department of Pul8ervice, 112 State Street, Montpelier,
Vermont 05620. | have served in that position sid@81. Relevant to my statement here, my
responsibilities have included participation in thgional transmission planning process in New
England and in the larger transmission planningative for the Eastern Interconnection under
the auspices of the Department of Energy. | holthaghelor of science degree in civil
engineering from the New Jersey Institute of Tebdbgwy and an MBA in Finance and
Regulation from Rutgers University. Prior to mynwat the Department | have worked for
several private utilities, including the Williamo®@panies, Westar, Public Service Electric and
Gas and Consolidated Edison Company of New York.y mdsponsibilities included the
planning, design and management of large infragtragorojects, principally gas and electric,
distribution and transmission facilities. At Westéor example, | served as Vice President —
Electric Transmission Services, where | was resptmdor transmission system planning,
operation, and maintenance. | am presently a meoflibe Board of Directors of the Northeast
Power Coordinating Council (NPCC). Further detaofs my experience and educational
background are included in my attached resume.

2. | have been asked to address two interrelategessraised by the Commission’s
Notice of Inquiry in this proceeding: the role iotentive return allowances in transmission
planning and the relationship between transmissigastment decisions and transmission cost
projections. My opinions, discussed below, arenmied by my education in finance and my
experience participating in the regional transmisgplanning process in New England during
my tenure at the Department as well as my expeziémc¢he planning of transmission in other
regions of the country. My opinions are also infed by my similar experiences in managing
construction budgets and directing constructionutidity facilities. |1 have found that the basic
investment decisions and budget management in kberie utility industry do not vary
markedly from the investment approach that manageamplies in other industries.

3. My Statement addresses the two areas mentiobedea The first section
discusses what | have observed is the relative itapce of risk-reducing mechanisms and those
that enhance allowed returns in promoting needatsinission expansion. Second, | discuss why
enhanced return allowances, if permitted at albutth be applied only to project estimates, not
the ultimate costs of a new transmission project.

Risk-Reducing Rate Mechanisms Obviate the Need foReturnAllowance-Enhancing
Incentives

4. As Mr. Tracy and Mr. Behrns note in their sta¢emts, over the last few years, the
Commission has approved a number of utility filinggler Order No. 679 where the applicants
have requested the full range of rate incentivesafsingle project. The same project in many
cases has been awarded abandoned plant cost ngcomestruction work in progress (CWIP),
formula rates, hypothetical capital structures anldanced return allowances.
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5. Both Mr. Tracy and Mr. Behrns state that theumetenhancing mechanisms
included in this list of incentives are essentialhly hypothetical capital structures and enhanced
ROE allowances. The rest of the incentive mechasnisenve to reduce risk. My experience leads
me to the same conclusion that they have reach#ddsmegard; utilities planning transmission
expansion projects have a primary interest in maiingy the risks of their undertakings. If the
risks are known and manageable their decision tagaed with needed transmission projects
hinges less on the bonus from an enhanced retlowaaice. Moreover, in most instances the
utilities undertake projects to meet their utilipligations, even where the projects represent
very large undertakings. Utilities will certainlypply for and accept the enhanced return
allowances if they are awarded, but my experieac¢hat they would largely view these types of
rate mechanisms as welcome windfalls, not as indeo¢s.

6. One of the incentives the Commission has awaoted number of occasions in
recent years is abandoned plant cost protecticaving been involved in transmission planning
decisions of public utilities, | find it difficulto believe that, having received a major risk-
reducing judgment of this type, they would have amther need for return enhancing incentives
in order to go forward with needed transmissiorjquits.

7. The reason for my conclusion is straightforwadddilities have obligations to
serve their retail customers and in many regioddISO, New England, PJM, for example —
they are contractually obligated to be the prosddrlast resort for system reliability. Often this
means giving their best efforts to construct trassian projects identified as needed in the
regional planning process. | cannot see what amtditi benefit consumers would receive if
transmission owners are awarded an enhanced retutop of risk-reducing mechanisms. Mr.
Tracy states that one of the largest investmeks fiscing a utility is the risk that capital invedt
in a project will fail and that failure is likelyotbe because of hurdles in siting, construction,
environmental restrictions and other regulatoryumegnents. Like Mr. Tracy, | do not see why
abandoned plant cost protection does not fullygatothe utility against these risks. Similarly, |
don’'t see why an enhanced return allowance in madito this protection would make the
transmission owner try harder or work faster to ptate a project. As | note in the next section
of my statement, the incentive may be just the spipc- if the transmission owner is rewarded
by an enhanced return on the ultimate cost of #ve facilities, it can be argued that the utility
will actually have an incentive to delay constrantior take more costly measures solely to add
to rate base.

Enhanced Return Allowances, If Permitted At All, Stould Be Applied Only To Project
Estimates, Not The Ultimate Costs Of A New Transmgon Project

8. The NOI poses several questions about whetlkentive rate treatment should be
limited to estimated, rather than actual projedtgpoand, if so, whether that approach should be
different in different areas of the country. | sgereason to grant enhanced return allowances to
transmission owners based on the ultimate costisedf projects. Based on my own experience
and recognizing that the capital markets for ugditare national not regional, there is no
justification for any regional exceptions to sucphaicy. On the other hand, I think it is, and has
been counterproductive for the Commission to gracentive adders to transmission owners that
allow them to earn a supranormal return on themaité costs of their projects. This is
particularly painful during a period where transsii® construction costs have been rising at
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unprecedented high rates. | believe this policy tr@ated a perverse incentive effect — it gives
transmission ownerkess incentive to contain project costs and bring potgen on time on
budget. In fact, it has been observed that it esean incentive to exceed estimated costs since
the transmission owner will earn the supranormialrneon the ultimate cost of the project which
includes the effect of wild inflation and ineffeati project management.

9. There are, of course, many reasons why the laobsts of a transmission project
may exceed the estimated costs. Imprecision isehg nature of an estimate. But my uniform
experience in the gas and electric industriesas\ten utilities make decisions to invest in new
infrastructure projects, including transmissionj@cts, they do so based on their estimates of the
costs they expect to incur. Those projects are cumgpr because they meet internal financial
hurdle rates based on the same estimates thairthieyly advance to the FERC for approval.
There may be some very limited instances in whioh availability of an incentive return
provides the utility with the impetus to undertakéransmission investment, but the decision to
proceed is based on the estimated cost of thegbrajel the expected return on that estimated
cost. Further, it is a widespread practice foritigd contemplating infrastructure projects to
incorporate significant contingency factors inteithestimates. The earlier the stage of the
estimate, the larger the contingency. In New Erdjlat the earliest stages of a transmission
project, the contingency factor can be as highGispg&rcent. In other words, the estimated cost
figure provided for planning purposes is triple thesic estimated cost. As projects move into
later planning stages, both scope of work and eséisnare revised, and the contingency factor
declines. However, rarely would contingencies fadlow 20% in the proposal stage. This
approach is not unique to New England transmisswaners.

10. Unlike gas pipeline projects that fix constioictcosts during the open season
process, the contingent nature of electric utdityost estimate almost always allows full
recovery of project costs. There is no reasondhaility would logically conclude that it needs
an enhanced return on the ultimate cost of theeptdjefore it will proceed. As | mentioned
earlier, the danger of endorsing incentive ratattnent that would allow an enhanced return on
the project’s ultimate cost, is that if such an rappgh provides any incentive, it is an
asymmetrical incentive to exceed estimates. Agas,jong as the electric utility has acted
prudently, it will continue to receive a normalugt on the actual costs of its project, even where
those costs substantially exceed estimates. Myrque and training leave me certain that no
rational utility would turn down an opportunity tovest in a needed transmission project that
allowed it a supranormal return allowance on itemvested project costs even if it were allowed
only a normal return on project costs that exceedstimates at time of approval.

11. | agree with Mr. Tracy that, despite likelyfdiences in the way cost estimation
processes may vary among regions, there is a gepeficy proscription and it is pretty
straightforward. As he notes, there may be sestagles in a regional planning process at which
revised estimates of a project’s cost are submifibé@se differences become irrelevant if the
Commission’s policy is to limit the applicant tohemced returns based on the estimates of
project costs in existence at the time the applicmeks incentive rate treatment. Mr. Tracy
proposes, and | agree, that, at the time an applgseks a rate of return adder, it should include
the most recent estimate of the project’'s costas$ made, whether that estimate has been
submitted to a regional planning organization tiagiauthority or, in the absence of such filings,
to its own management.
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12.  The logic of such a policy is simple. The tiB investment decision, as | stated
earlier, will be —has to be— based on its estimate of project costs. If & haplied to the
Commission for incentive rate treatment its appiccawill necessarily have been based on its
estimate of project costs and, implicitly, its clusion that an enhanced return applied to that
estimate will encourage it to go forward with theojpct. Where the transmission owner
experiences actual costs that exceed its estirmatethose costs were prudently incurred, | share
Mr. Tracy’s understanding of conventional ratemgkihat the utility would be allowed to earn
its standard return on the total cost of the faedi As Mr. Tracy states, since the utility would
be allowed a normal return on its entire investmimiting the adder to the project’s estimated
cost is just a way of quantifying how much of amentive the Commission will allow and
ensuring that the costs of the adder do not outwegyexpected benefits. A cause and effect
relation does not exist by paying the incentivelescribed above. Adjusting how incentives are
paid is a matter of critical importance to consusnigrat are being unnecessarily burdened by
bonuses that are unlikely to improve the reliapitif the electric grid.

| hereby certify on this 1st day of September, 201 the foregoing Statement was prepared by
me or under my direct supervision and that suckeB8tent is true and correct to the best of my
information, knowledge and belief.

/s/Hans E. Mertens
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STATEMENT OF RON BEHRNS

1. My name is Ron Behrns and | am Director of FagarEconomics and Business
Administration for the Vermont Department of Pulfliervice (DPS). My business experience
includes telecommunications, regulation, entrepmeakbusiness ventures and domestic and
international consulting services. Functionathy, business experience includes policy
formulation, strategic planning, finance, regulatitaxes, accounting and marketing. | hold a
B.S. degree in Accounting and Management Scieree Eastern lllinois University and an
M.B.A. degree with concentrations in Finance andriemnics from lllinois State University.
Additionally, I hold CMA certification; serve onéhFinance and Accounting Sub Committee of
NARUC and am a member of the Institute of Managemecountants, the Society of Utility
and Regulatory Financial Analysts, the Internatidkesociation for Energy Economics and Tax
Executives Institute.

2. | have been asked to address two issues rayst lCommission’s Notice of
Inquiry in this proceeding. The first section of statement discusses why, in my view, where
ratemaking incentives are appropriate to encounageled transmission projects, risk-reducing
mechanisms will nearly always suffice and why ratentives that offer return adders will only
rarely be justified to promote needed transmissixpansion. The last section of my statement
follows on my first. There, | discuss why, in thdseited cases in which return adders are
permitted, they should only be applied to the aggpit’s project cost estimates — to avoid giving
transmission owners not merely a disincentive t@aa project costs, but an inherent incentive
to exceed estimated project costs.

Where Risk-Reducing Rate Incentives are Appropriateand Available,
Return Allowance-Enhancing Incentives Will Rarely,if Ever,
be Justified to Encourage Needed New Transmissiomrdjects

3. Mr. Tracy notes in his affidavit that, since uaace of Order No. 679 the
Commission, on many occasions, has granted appicanltiple rate incentives for the same
project — abandoned plant cost recovery, constmatiork in progress (CWIP), formula rates,
hypothetical capital structures and enhanced retllowvances. | agree with him that all but the
last two are means to reduce an applicant’s risalsb agree with him, based on my own
knowledge of the industry, that enhanced returawahces would only rarely be necessary to
facilitate the construction of needed transmisgomjects. From the perspective of the capital
markets, it is doubtful that enhanced return alloees on equity would have any measurable
effect on facilitating needed transmission projeétsd, like Mr. Tracy, in my opinion it will
never be necessary to grant an applicant an enthaetign allowance on top of incentive rate
treatments that reduce its risk.

4. Over the years, in my capacity as a financialyast for the DPS, | have reviewed
utility filings that involved the financing of sigicant sized transmission, distribution and
generation facilities. Historically, utilities havundertaken these projects without seeking
special incentive rate treatment. This is not ptbeatsome projects have not posed greater risks
than others, but the companies’ own rate of retequests have been based on their overall
risks Like Mr. Tracy, my experience with review of capitaarkets has been that their prime
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concern is whether the applicants will have a sigfit security of a revenue stream to pay
interest on borrowed funds and sufficient dividenids attract investors. This security,

particularly for utilities, is found either in thexistence of long-term contracts for use of the
capacity of their transmission or generation féesi or in the stable nature of their utility loads

In the case of transmission, if the project is seaey for reliability, for example, there is much
less risk involved in the undertaking than for othen-utility investments. | also agree with Mr.

Tracy that for public utilities, the principal me#tion for constructing new transmission

facilities will be to meet their obligations as liigs, as participants in regional planning

organizations and signatories to agreements thagfatdé them to construct new transmission.

5. To be sure, there are risk-reducing mechanibkatscan facilitate the construction
of new transmission projects. Where regulatorsmaflarmula rates or CWIP or abandoned plant
cost recovery it would be easier to convince lesdersupply capital for large projects. But even
many large projects, in my experience, are rowime no special incentive rate treatment would
be demanded by the markets before these projecisl ¢d@ undertakenThat is principally
because the markets will recognize the stabilityjrafismission investments — there is typically
little competition for the provision of transmissigervice and financial markets recognize the
stable nature of transmission investments. Whegsethnvestments are approved as part of a
regional planning process this will provide everthar assurance to the financial markets.

6. | have also been asked to address a view exggr@ésssome earlier Commission
cases thatisk-reducing mechanisms like CWIP and abandonedtptost protection may not
offset the additional siting, construction, regatgt and environmental risks faced by an
applicant. Like Mr. Tracy, | do not believe theme separate risks. In my experience they are
not. One of the largest investment risks facingtiaty is the risk that a project will fail.
Obstacles in siting, construction, meetemyironmental conditions or satisfyigher regulatory
requirementsrelate to the ability of the applicant to compleébe project successfully. If
applicants are granted abandoned plant cost pratetiiese types of risks are, by definition,
covered. For that reason | see no justification for grantipgth risk-reducing and return
enhancing incentives.

7. My opinion about the lack of justification footith ROE adders and risk-reducing
incentives applies equally to merchant generatidbhe proper ROE allowance for a merchant
generator will be reflected in its base ROE alloe&anAs a merchant, rather than utility,
undertaking it will inherently face greater riskytbthat risk will be reflected in the ROE
allowance.If additional incentives are needed to encouragechaamt transmission, they would
logically take the form of risk-reducing measumst, inflated returns.

Enhanced Return Allowances, If Permitted At All, Stould Be Applied Only To Project
Estimates, Not The Ultimate Costs Of A New Transmgon Project

8. Several years ago, New England regulators &ledmplaint at FERC expressing
concern that sharply rising transmission costsrhade it unreasonable to apply ROE adders to
the ultimate costs of new transmission projectlémv England rather than to the estimated cost
of those projects at the time the applicants hadjlsbapproval of the adders at the Commission.
The nature of their concern was that applying ttiéea to the ultimate cost of a transmission
project would actually reward transmission owness dxceeding the estimated costs of their
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projects, giving them a disincentive to contain tsodNVhile the Commission denied their
complaint on grounds that the issue should have b&sed when the transmission owners had
first applied for the incentives, Commissioner leakInoted in her concurrence that the issue the
state regulators had raised was an important othéhat it would be explored in the NOI. | have
been asked to address this issue in my affidavit.

9. One gquestion posed by the Commission is whethpalicy limiting transmission
ROE adders to the estimated cost of a project waualk in all regions of the country. In my
opinion, regional differences in the transmissidanping process have little to do with the
issue. As Mr. Mertens notes in his affidavitsitthe nature of the transmission planning process
that entities developing transmission projects witorporate contingency factors into their
estimates of project costs. | have already expreasy reasons for concluding that ROE adders
will only rarely be needed to facilitate the constion of new transmission projects. But even in
those cases in which a transmission provider cstifyithe need for an ROE adder, it is difficult
to see why it would be necessary to apply an atid#ére ultimate cost of a transmission project,
even where that cost greatly exceeds the transmigsiner’s estimate at the time it applied for
incentive rate treatment.

10. It is my experience that those financing agubpre ultimately interested in the
borrower’s ability to repay the money it borrowédh enhanced return on equity applied to the
ultimate cost of the project is, in my judgment, i material importance to the financial
markets. They would be interested in the riskrojgxt failure or whether the expected revenue
stream is sufficient. As for the transmission owgné do not see how limiting the adder to the
estimated cost of the project at the time the appbn for incentive rate treatment is made could
upset their reasonable expectations. Absent aisgosf imprudence, the transmission owner
would still be allowed to earn the normal returntba ultimate cost of the project. | have been
involved in many rate cases as a financial analysie normal return allowance, in my
experience, is itself intended to be sufficientattract the necessary capital and to allow the
utility to operate profitably. It makes no senseggn where somadditional return allowance
may be needed to encourage the utility to underdakeeded transmission project, to apply that
adder to the ultimate cost of a project, partidylavhere labor and material costs are rising.
This simply rewards the transmission owner, notafded risks, but for undertaking what it was
presumably willing to undertake at the project dbsstimated at the time it sought incentive
rate treatment.

11. More importantly, applying the adder to ultimgiroject costs does not only
unnecessarily increase costs to consumers, itexalsincentives to cost containment. | have
been involved in many rate cases over the years\vimg large additions to utility plant, both
transmission and generation. The primary motivatd the applicants in these cases to add
these facilities is their utility obligation to prale reliable service and the risk that regulators
will penalize them if they do not fulfill these pnsibilities. In a time of rising transmission
construction costs, such as New England has seenthe last few years, rates should be
structure to create incentives for the transmissi@ners to contain costs without compromising
reliability. But the Commission’s current policyshthe opposite effect. In my experience there
is a range of utility conduct that would be constdeprudent by regulators. But within this
range, the utility has considerable discretion tg bhusiness decisions. If utility management
knows that it will be allowed a higher return or ttosts of a new transmission project than the
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normal ROE allowance, where there is a close datisbout how to proceed on a project, it will
have little disincentive to choose the more expanapproach. Worse, it will actually have the
incentive to take the more costly route, as longtsaslecision is broadly within the range of a
utility’s discretion. It would be unsound regulgt@olicy, in my opinion, to reward the utility
for such a decision. Yet that is precisely theeeffof a policy that would allow transmission
owners to earn ROE adders on the ultimate costseafprojects.

| hereby certify on this 1st day of September, 20kt the foregoing Statement was prepared by
me or under my direct supervision and that sucteBtent is true and correct to the best of my
information, knowledge and belief.

/s/Ron Behrns

157



